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 P-R-O-C-E-E-D-I-N-G-S 1 

 2:02 p.m. 2 

  CHAIRPERSON MITTEN: Good afternoon, ladies 3 

and gentlemen.  This is the Zoning Commission regular 4 

monthly meeting for Monday, June 9th, 2003.  5 

  My name is Carol Mitten and joining me 6 

this afternoon are Vice Chairman Anthony Hood and 7 

Commissioners Peter May, John Parsons and James 8 

Hannaham.  I apologize for keeping you waiting for a 9 

half hour while waiting for us to get started, but I 10 

promise, since we have a relatively brief agenda, 11 

you?ll get out of here a little sooner than usual.   12 

  We?d also like to welcome today Sherry 13 

Glazer, who is joining the team that helps us from the 14 

Office of the Corporation Counsel.  This is her first 15 

meeting with us and we look forward to many more.   16 

  Mr. Bastida, do you have any preliminary 17 

matters? 18 

  SECRETARY BASTIDA: The staff has no 19 

preliminary matter, Madam Chairman.  Thank you.   20 

  CHAIRPERSON MITTEN: Thank you.  21 

  The first item on the agenda then is the 22 

action on the minutes of April 14th, 2003.  We have a 23 

copy of those in our packet.   24 

  Any additions or corrections or motions?  25 
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  Mr. May?   1 

  COMMISSIONER MAY: I have a couple of 2 

corrections on some of the -- I think one of the votes 3 

got reversed with one of the others.  I was not 4 

present at the meeting, but I read the transcripts 5 

last night on what was --  6 

  CHAIRPERSON MITTEN: Okay.   7 

  COMMISSIONER MAY: What votes were cast and 8 

I?ll give those directly to the staff --  9 

  CHAIRPERSON MITTEN: All right.   10 

  COMMISSIONER MAY: -- if that?s all right. 11 

   CHAIRPERSON MITTEN: Anything else?  12 

  I also have a few editorial changes but 13 

nothing -- the only substantive thing that I had to 14 

add was on page 5 under Final Action, Item B.  15 

  Zoning Commission Case No. 03-08. I 16 

believe that the request from the Applicant in that 17 

case was for a 12-month extension and the Commission 18 

granted an 18-month extension and I think that should 19 

be noted so there is no confusion.   20 

  And if there are no other substantive 21 

changes, I would move approval of the Minutes of April 22 

14th, 2003, with the correction that I noted and the 23 

editorial corrections to be offered by various 24 

Commissioners.   25 
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  COMMISSIONER PARSONS: Second.   1 

  CHAIRPERSON MITTEN: Any discussion.   2 

  All those in favor please say aye.  3 

  (Ayes)   4 

  CHAIRPERSON MITTEN: Those opposed please 5 

say no.   6 

  Mrs. Schellin, would you record the vote? 7 

  MRS. SCHELLIN: Yes.  The staff would 8 

record the vote five to zero to zero to approve the 9 

Draft Minutes of April 14, 2003, with some editorial 10 

changes that will be provided to staff.   11 

  Ms. Mitten moving, Mr. Parsons seconding, 12 

Commissions Hannaham, Hood and May in favor.   13 

  CHAIRPERSON MITTEN: Thank you.   14 

  Now, we?ll move to the Status Report from 15 

the Office of Planning.   16 

  DEPUTY DIRECTOR  McCARTHY: Thank you, 17 

Madam Chair.   18 

  I just wanted to highlight a few cases 19 

that are on your status report.  We expect to come 20 

back to the Board with set-down reports in July for 21 

what is on your list as Historic Field School, PUD.  22 

It?s basically the townhouse, which historically was 23 

the field school and which is, in itself, an historic 24 

building, but which we?ll probably rename with the 25 
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name of the Applicant for clarity.  But that is 1 

proposed for a Map Amendment in PUD and we?ll be 2 

bringing that in in July, and, most likely, the 3 

Reservation 13 zoning and the St. Colletta?s Planning 4 

Unit Development which are on your third page under 5 

Cases Ongoing.   6 

  We have applications from 4800 Wisconsin 7 

Avenue PUD, the Marten?s Volvo site and Wisconsin and 8 

Brandywine, the Babes Billards site, but we have 9 

indicated to the Applicants before that we are waiting 10 

for the completion of the Wisconsin planning study 11 

before we go forward with the cases that propose 12 

zoning changes.  So, I don?t expect to come before you 13 

in July for a set-down report for those cases.   14 

  And we will today be, as you have seen 15 

from the Agenda, proposing set-down for the Watergate 16 

PUD modification and the Armed Forces Retirement Home. 17 

 And we hope by the July meeting to have the revisions 18 

that the Commission asked for or asked us to take a 19 

harder look at for the Tree and Slope Overlay.  So,  20 

we are working to try to complete the proposed 21 

revisions to that and to the Section 217 Text 22 

Amendment with regard to use of historic buildings and 23 

we expect to have those back for the July meeting as 24 

well.   25 
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  CHAIRPERSON MITTEN: Thank you.   1 

  Any questions for Ms. McCarthy?   2 

  I had asked about this before and since 3 

I?ve been reading about in the paper, I?ll ask again 4 

about the rezoning for the Convention Center Hotel? 5 

  DEPUTY DIRECTOR McCARTHY: Yes.  I have a 6 

meeting tomorrow with representative of the firm that 7 

successfully bid on the hotel and we are to be talking 8 

about how to proceed with the proposed rezoning on 9 

that.  So, I almost mentioned that as a July set-down, 10 

but I?m not exactly sure of the various options that 11 

we?ve outlined, which ones they want to proceed with.  12 

  CHAIRPERSON MITTEN: Okay.   13 

  DEPUTY DIRECTOR McCARTHY: But I do expect 14 

by the fall that we will definitely have a set-down 15 

and be working on that.   16 

  CHAIRPERSON MITTEN: Okay.  Thank you. 17 

  Anyone else have any questions? 18 

  All right.  Thank you, Ms. McCarthy.   19 

  Now, we will move to Hearing Action.  And 20 

the first case under Hearing Action is Case No. 03-16, 21 

and this is a request for a modification to the 22 

Watergate PUD.   23 

  And who is going to make that presentation 24 

for the Office of Planning?  25 
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  Mr. Lawson.  1 

  MR. LAWSON: Thank you, Madam Chair, and 2 

members of the Commission.   3 

  The Watergate complex was approved in 1962 4 

as one of the first approved Planned Unit Developments 5 

and was intended to provide a development including 6 

three apartment buildings with 14,000 dwelling units, 7 

a hotel, an office building, retail, underground 8 

parking and over five acres of open space.   9 

  The original PUD has been amended since 10 

then and there have been numerous BZA applications 11 

related to specific commercial uses.   12 

  The visually distinctive Watergate 13 

buildings sit on a roughly triangular square bound by 14 

Virginia Avenue to the northeast, New Hampshire to the 15 

southeast, S Street to the south and Rock Creek 16 

Parkway and the Potomac River to the west.  Directly 17 

to the south is the Kennedy Center.   18 

  The complex currently includes three 19 

apartment buildings, offices, a 250 room Swiss hotel, 20 

retail, underground parking and landscaping.  The 21 

portion of the complex that is the subject of this PUD 22 

amendment application, the hotel, is located towards 23 

the center of the site.    24 

  It?s a 14-story building with three 25 
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underground levels that contain parking, service 1 

areas, a pool, a health club and restaurant and 2 

banquet areas.   3 

  As part of the conversion, the Applicant 4 

is proposing a number of modifications to the 5 

building, most of which are internal and have minimal 6 

physical impact on the exterior of the building.   7 

  Below grade, the Applicant is proposed to 8 

provide additional parking spaces, alter the health 9 

club area, convert the banquet area to amenities space 10 

and restaurant and convert service areas to new 11 

dwelling units.   12 

  Above grade alterations include converting 13 

hotel suite and lobby areas into residential units, 14 

adding new ground-level open carports, replacing all 15 

windows and adding roof-top terrace spaces, most for 16 

private use by penthouse suite owners, with associated 17 

stucco privacy screens and eight-foot high stairwells. 18 

  The original PUD required a hotel as part 19 

of the Watergate complex, but also permits residential 20 

development.  The proposed use is permitted under the 21 

current SP-2 zoning.   22 

  The change in use would conform to the 23 

Comprehensive Plan land-use map designation and would 24 

appear to conform to Comprehensive Plan, housing 25 
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design and land-use element, but would potentially be 1 

inconsistent with economic development elements.   2 

  The Office of Planning has raised a number 3 

of issues that need to be addressed in greater detail 4 

by the Applicant prior to the public hearing, 5 

including assurance that the proposal fully conforms 6 

to all requirements of the PUD and previous amendments 7 

and BZA approvals; a more detailed zoning regulations 8 

analysis; additional information related to parking, 9 

including access, distribution of spaces and required 10 

parking for the restaurant; and, finally, 11 

clarification of the potential economic impact of the 12 

 conversion.   13 

  The Watergate West, Inc. housing 14 

cooperative also has a list of issues of concern 15 

related to the change in use and modifications 16 

detailed in their letter attached to the OP report and 17 

submitted to the Zoning Commission.   18 

  Although additional analysis is required, 19 

OP believes that the application merits being set down 20 

for public hearing.  Issues raised by staff and by 21 

area residents can be addressed by the Applicant prior 22 

to the public hearing.   23 

  This concludes the OP summary and OP is 24 

available for questions or clarification.   25 
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  CHAIRPERSON MITTEN: Thank you, Mr. Lawson. 1 

  Any questions from the Commission for Mr. 2 

Lawson?   3 

  VICE CHAIRPERSON HOOD: Madam Chair, I just 4 

wanted to ask the Office of Planning, Mr. Lawson, if 5 

the Office of Planning feels confident.  You raised a 6 

number of concerns and there are also a number of 7 

concerns cited by the cooperative.   8 

  Do you feel confident that if it is set 9 

down, that those will be resolved by hearing time, 10 

because when I was reading this, I thought we were all 11 

over the place?  But maybe if OP can give me some 12 

better incite on whether you feel that some of these 13 

things could be accomplished before hearing time, if 14 

not, Madam Chair, I don?t think it?s worthy of setting 15 

down at this point.  But I?m willing to listen to 16 

Office of Planning.   17 

  MR. LAWSON: The Office of Planning 18 

believes that the issues can be addressed as some of 19 

them are relatively detailed in nature.  Some of them 20 

are certainly clarification as opposed to requiring, 21 

you know, extensive changes to what?s being proposed. 22 

    We believe that the issues can be 23 

addressed and I recommend that the application be set 24 

down for public hearing.  If the issues cannot be 25 
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addressed, the public hearing could be postponed.  1 

  CHAIRPERSON MITTEN: Thank you.   2 

  One item that I would like to have 3 

addressed also, in addition to the list that you?ve 4 

noted, is -- and this is probably a legal matter as 5 

much as anything.   6 

  I don?t know if there were covenants that 7 

were required to be recorded in the past, but this is, 8 

you know -- typically, we think of a PUD site, and 9 

this is a subset of a PUD site, and there are other 10 

owners of the balance of the original PUD site and I 11 

don?t know -- I?m sure that a covenant probably binds 12 

all of the owners collectively.  So, there would have 13 

to be agreement on the part of the other owners.   14 

  And, I guess, you know, as in PUDs that 15 

come to us originally, all the owners of the affected 16 

property have to join together and I don?t recall ever 17 

having a situation where we?re dealing with a subset. 18 

 But from a legal perspective, can they proceed sort 19 

of independently of the owners of the balance of what 20 

was originally the PUD site?  This would be a question 21 

I would be interested in having comments on. 22 

  Any other questions for the Office of 23 

Planning? 24 

  All right.  We have a recommendation from 25 
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the Office of Planning to set down Zoning Commission 1 

Case. No. 03-16 and I would so move.   2 

  COMMISSIONER HANNAHAM: Second.   3 

  CHAIRPERSON MITTEN: Any further 4 

discussion? 5 

  All those in favor please say aye.   6 

  (Ayes)  7 

   CHAIRPERSON MITTEN:  Those opposed please 8 

say no.   9 

  Mrs. Schellin, would you record the vote? 10 

  MRS. SCHELLIN: Yes.  The staff would 11 

record the vote five to zero to zero to set down Case 12 

No. 03-16.  Commissioner Mitten moving, Commissioner 13 

Hannaham seconding and Commissioners Hood, May and 14 

Parsons in favor.   15 

  CHAIRPERSON MITTEN: Thank you.   16 

  And inasmuch as this is a modification to 17 

a PUD, this will a contested case.   18 

  And then the second case under Hearing 19 

Action is Zoning Commission Case No. 03-20.  This is a 20 

Map Amendment that would apply to a portion of the 21 

U.S. Armed Forces Retirement Home.   22 

  And Ms. McCarthy.   23 

  DEPUTY DIRECTOR McCARTHY: Mr. Cochran will 24 

be making the report for the Office of Planning.   25 
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  CHAIRPERSON MITTEN: Okay.   1 

  MR. COCHRAN: Thank you, Madam Chair and 2 

Ms. McCarthy.   3 

  The Office of Planning has been engaging 4 

in discussions with the Armed Forces Retirement Home 5 

for well over a year about their ultimate development 6 

plan for the campus.  7 

  The Armed Forces Retirement Home, as you 8 

may recall, has already agreed to split off a portion 9 

of its campus, about 49 acres on the east side of 10 

North Capital Street and that is actually in court 11 

right now on whether it will be developed for private 12 

uses or for something involving the Catholic Church.  13 

  In any event, the retirement home is 14 

looking at more efficiently utilized land in order to 15 

more effectively deliver its primary mission, which is 16 

to deliver services to retired Armed Forces veterans. 17 

  Their long-range objective is to 18 

consolidate the delivery of services in a more central 19 

portion of their approximately 277 acres and to be 20 

able to use both existing buildings and a portion of 21 

their unbuilt-on acreage to generate revenue with 22 

which to fund their primary mission.   23 

  The AFRH is under the Secretary of 24 

Defense.  The land is Federal Government land.  The 25 
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central mission that would be consolidated in the 1 

central portion is a Federal mission.   2 

  During our discussions, we realized that 3 

one of the uses that they were proposing was charter 4 

schools, District charter schools that would reuse two 5 

existing buildings on the northern portion of the 6 

campus and a portion of a parking lot on the central 7 

portion of the campus.   8 

  This campus is illustrated in the 9 

attachments to the report that we filed on May 30th.  10 

You can see that it is bounded on the east by North 11 

Capital Street, on the northeast by Harewood Road and 12 

on the west by, excuse me, I believe it eventually 13 

becomes Park Drive.  It?s very difficult to read on 14 

this map, but on the south by Irving Street.   15 

  Most of the retirement services would be 16 

consolidated, if you turn to Attachment 2, in the more 17 

modern buildings that you see in the aerial photo.  18 

The historic buildings on what is the north, where it 19 

says the Grant Building and Stanley Hall and the areas 20 

to the south, are envisioned for other kinds of uses 21 

that the Federal Government would not occupy.   22 

  I can go into some of their development 23 

plan, but it has not been formally adopted at this 24 

point.  It?s only a conceptual plan.   25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 17

  But the first part of the conceptual plan 1 

that they want to implement is the reuse of the Grant 2 

Building and Stanley Hall for District charter schools 3 

starting as early as late this month, and certainly 4 

opening up for the fall term.  5 

  The Grant Building and Stanley Hall would 6 

be reused.  The parking lot of the Pipes Building 7 

annex would have temporary trailers put there and 8 

eventually reuse of one of the other buildings is 9 

envisioned for that school.  There would probably be 10 

three charter schools that would participate in this 11 

and I can go into the overall plan later.  12 

  All and all, the Office of Planning was 13 

trying to expedite the reuse of these buildings by 14 

recommending emergency zoning, so that any alterations 15 

to these buildings could get building permits.  They 16 

are District uses.  District uses are required by the 17 

zoning regulations to get building permits and to be 18 

on zoned land.   19 

  Therefore, we are recommending 20 

approximately five acres, which you can see circled in 21 

Attachment 2, be zoned as an R1A district, as well as 22 

the portion of the parking lot that says the Pipes 23 

Building parking.  24 

  I regret that I do not have a set of meets 25 
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and bounds on this, nor is there a square number on 1 

this because this predates the consolidation of the 2 

District of Columbia and the county and it was never 3 

assigned a square.  I have given a parcel number to 4 

Mr. Bastida and it remains a portion of that parcel. 5 

  The uses proposed are compatible with an 6 

R1A zone and they are compatible with the residential 7 

uses in the surrounding area.  Therefore, we recommend 8 

that you set this down on an emergency basis in order 9 

to expedite the reuse of these buildings as District 10 

charter schools.  11 

  That?s the end of my report.   12 

  DEPUTY DIRECTOR McCARTHY: Yes.  Madam 13 

Chair, we know that the Zoning Commission does not 14 

prefer to do actions on an emergency basis, but it had 15 

only very recently come to our attention that the 16 

charter schools were preparing to move in and wanted 17 

to begin operations in the fall and, therefore, needed 18 

almost immediate access to the property in order to 19 

get building permits, so we understood.  20 

  There?s a difference of opinion or there?s 21 

considerable legal debate with the National Capital 22 

Planning Commission and our Office of Corporation 23 

Counsel about whether the zoning is appropriate and 24 

necessary, but we felt that, first of all, we were 25 
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proposing zoning that was the most restrictive zone 1 

district, which still permits the operation of public 2 

schools.  So, in terms of the emergency nature of it, 3 

we were not going out on a limb.   4 

  We were proposing something that was 5 

extremely conservative.  And, secondly, we thought 6 

that, if it is eventually determined that this zoning 7 

is not required for Federal property, there is no 8 

problem with having the zoning applied because it 9 

simply then is not observed by the Federal Government 10 

or the Federal users.  But, if it were determined that 11 

this were necessary in order for the projects to get 12 

District Government approval as D.C. law requires, 13 

then we would at least have the zoning in place or 14 

have the map amendment in place so that that process 15 

could proceed forward.  So, that was the basis on 16 

which the Office of Planning proposed this as 17 

emergency zoning to the Commission.  18 

  Thank you.   19 

  CHAIRPERSON MITTEN: Thank you.   20 

  I?m going to ask in just one minute, I?m 21 

going to ask Mr. Bergstein to weigh in on a legal 22 

issue, but I?d like to ask you a big picture issue 23 

just so I know where everyone?s head is at.    24 

  Apart from the charter school question, 25 
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the letter from the Armed Forces Retirement Home says, 1 

among other things, ?I do not recognize that the 2 

Zoning Commission of the District of Columbia holds 3 

any authority to zone the Washington campus in whole 4 

or in part.?  And I?m wondering, since you?ve been in 5 

discussions with them for a year, is it their notion 6 

that they can do anything with the entire campus 7 

without obtaining zoning? 8 

  MR. COCHRAN: I have been in discussions 9 

with the, in effect, the consultant that they use from 10 

the Army Corps of Engineers and it is my recollection 11 

that we had always been discussing zoning.  12 

  I was asked for model plans that would 13 

come before you that we would, you know, recommend.  14 

Would it be a PUD?  Would it be this?  Would it be 15 

that?   16 

  Only recently did the question of the 17 

timing on the charter school use, on the upper portion 18 

of the campus, come before us.  I had understood that 19 

all of this was part of a long-term planning process 20 

that we would be engaging in.   21 

  There were many acres on the south side 22 

that they have shown as if development parcels.  They 23 

have not be platted or anything like that and we knew 24 

that some buildings would be reused, but we never 25 
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discussed the possibility that zoning would not apply 1 

to the non-Federal uses here.  Of course, for the 2 

Federal uses, zoning would not apply.   3 

  CHAIRPERSON MITTEN: All right.  Thank you. 4 

   DEPUTY DIRECTOR McCARTHY: I think a 5 

shorter version of that in most of the work that we 6 

did with them for that year was with regard to the 49 7 

acres and that we have had conversations with National 8 

Capital Planning Commission and agreed that we would 9 

work cooperatively on a comprehensive plan for the 10 

development of the site.  But since that included a 11 

number of non-Federal uses, it was our understanding 12 

that that would be zoning, but that we discovered was 13 

not NCPC?s understanding.   14 

  CHAIRPERSON MITTEN: All right.  Thank you. 15 

  Mr. Bergstein, could you weigh in on this 16 

legal issue of jurisdiction please?   17 

  MR. BERGSTEIN: Well, I?d like to assist 18 

the board in understanding it.   19 

  There?s, I think, a distinction I?d like 20 

to draw, which I think Ms. McCarthy hit upon, between 21 

where not zoning applies to a Federal property and 22 

whether or not the Zoning Commission can zone a 23 

Federal property.  24 

  I?d like to talk about applying zoning 25 
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first.  That is whether or not the zoning laws would 1 

actually govern the use of Federal property.   2 

  The Zoning Act limits the exemption to 3 

Federal public buildings.  It does not say Federal 4 

property.  It says Federal public buildings.  It 5 

doesn?t even say Federally constructed buildings.  It 6 

says, Federal public buildings.  7 

  The zoning map in 1958 contained a legend 8 

that showed Federal properties in green.  With the 9 

explanation of legend, it says, ?Federal properties 10 

exempt from zoning.?  11 

  In 1983, the Zoning Commission changed its 12 

regulations with respect to the zoning map which is 13 

how properties are shown, to say that Federal 14 

properties, which are owned by the Federal Government, 15 

and which are used or intended to be used for a 16 

Federal public building or use shall not be shown in 17 

any zoned district.  And I think the intent was to 18 

assist the zoning map in designating those areas to 19 

which zoning does not apply.   20 

  What I take that to mean, as I said, that 21 

amendment was before, I think, at least at the request 22 

or because of an issue identified by the Federal 23 

Government, because they were acquiring properties 24 

through foreclosure.  And then by virtue of what the 25 
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zoning regulations said, those properties immediately 1 

became unzoned.  So, partially, at least, in order to 2 

remedy that situation, the zoning regulations provide 3 

that there has to be both Federal ownership and 4 

Federal use in order for a Federal property to not be 5 

shown within any zoned district.   6 

  They certainly could have limited that 7 

regulation to just the scenario that we had before 8 

then, which is where properties were foreclosed by the 9 

Federal Government.  But it?s far broader than that. 10 

  So, I have interpreted thus far the Zoning 11 

Act and the zoning regulations to require two things 12 

for zoning not to apply to the Federal Government; 13 

Federal-owned property and a Federal use in that 14 

property.  Of course, these are your regulations and 15 

it?s yours to interpret.  So, that?s the first issue 16 

where no zoning applies.   17 

  I don?t see any reason, notwithstanding 18 

the supremacy clause, notwithstanding the Zoning Act, 19 

why the Zoning Commission could not zone Federal 20 

property, even if zoning was not immediately 21 

applicable to it.   22 

  In the case of the DOES Building, the 23 

Zoning Commission actually zoned that building even 24 

though it was Federal District property in a central 25 
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area.  And later when that use went to private hands, 1 

we agreed it was not necessary to have another zoning 2 

hearing to redesignate that property as within DD, 3 

because we recognized the original act of the Zoning 4 

Commission in merely zoning that property, even though 5 

it was shown as unzoned before, was a valid action.  6 

And even though the zoning did not apply to the 7 

District Government at that time, because it was 8 

exempt from zoning.  So, in the first instance, I 9 

don?t see any legal reason why you could not zone this 10 

land.   11 

  And the secondary issue of where not 12 

zoning should apply to this use should be left to the 13 

Zoning Administrator  to determine.  But if you do not 14 

make that necessary first step, then if the Zoning 15 

Administrator does determine that zoning applied, 16 

could not go forward because the land is not zoned 17 

and, therefore, a building permit cannot be issued.   18 

  So, that?s how I frame up the issue and 19 

think about the issue.   20 

  CHAIRPERSON MITTEN: Thank you, Mr. 21 

Bergstein.   22 

  Any questions from the Commission or 23 

comments?   24 

  Mr. Parsons?   25 
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  COMMISSIONER PARSONS: Well, I recall in 1 

1983 and what was happening, of course, is there was a 2 

crisis in this country that the banks were collapsing 3 

and a lot of properties were being foreclosed on.  And 4 

what this Commission didn?t want to do is force 5 

whoever was trying to acquire those properties from 6 

the Federal Government.   7 

  The name of that agency I can?t remember. 8 

 I thought I would never forget it.  Remember that 9 

special agency that was developed to deal with, I want 10 

to call it Homeland Security, but that?s not it.   11 

  In any event, the purpose of that was not 12 

to push somebody back through a zoning effort just 13 

because the Federal Government owned it for an interim 14 

period of time.  So, I would disagree, I guess, with 15 

Mr. Bergstein and say that a Federal building is a 16 

Federal building and one look at this photograph 17 

that?s attached, Grant and Stanley Hall are certainly 18 

Federal buildings.  And it?s clear to me that the 19 

jurisdiction over those buildings rests with the 20 

agency that owns them and the National Capital 21 

Planning Commission.  What use they?re put to is not 22 

relevant to me.  That is, it?s a purpose to occupy a 23 

building for a purpose of generating revenue for the 24 

Federal Government.    25 
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  I do see a difference in a discussion we 1 

might have later, not today, but later, over raw land 2 

that is going to be leased and private buildings to be 3 

built upon.  I think that?s a different issue, but to 4 

me this is very clearly not within the jurisdiction of 5 

the Zoning Commission.   6 

  Now, at the same time if Mr. Bergstein 7 

says, well, what if you?re wrong, Parsons?  Then 8 

they?re messed up.  They can?t get a building permit. 9 

   I don?t think it is worth it for the 10 

Zoning Commission to conduct a hearing on this because 11 

we might be wrong.  I think we?re right or my point of 12 

view is correct.   13 

  I don?t know how else to read the 14 

definition of the term of a ?Federal public building? 15 

than to look at these two and say, that?s what was 16 

meant in that law.  And where other cases and other 17 

jurisdictions, whether it be Detroit, Chicago or San 18 

Francisco, and this is the Nation?s capital and we 19 

have specific law governing these buildings.  So, I 20 

better stop or I?ll be more redundant than I?ve 21 

already been.  22 

  CHAIRPERSON MITTEN: Thank you, Mr. 23 

Parsons.   24 

  Anybody else want to weigh in on this? 25 
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  Mr. Hannaham?   1 

  COMMISSIONER HANNAHAM: I think the purpose 2 

is good.  I think the idea of using these vast open 3 

spaces for education purposes is great because I know 4 

the charter schools have been really in a bind.  5 

  If we go forward, I?m just wondering.  6 

Suppose we let NCPC do its thing.  Would the schools 7 

then be able to make the renovations that are 8 

necessary?  Who would oversee the building code?  The 9 

GSA?   10 

  CHAIRPERSON MITTEN: Well, actually, that 11 

remains to be seen because notwithstanding whatever we 12 

do here today, the Zoning Administrator still has to 13 

make a decision --  14 

  COMMISSIONER HANNAHAM: Right.   15 

  CHAIRPERSON MITTEN:  -- about whether or 16 

not to enforce local regulations for building codes 17 

and zoning ordinances on this property.  18 

  So, I think the point that Mr. Bergstein 19 

was trying to make and Ms. McCarthy was trying to make 20 

was that we don?t decide whether or not DCRA will 21 

impose these requirements on them.  But, if they do, 22 

then they have to come back at another time where they 23 

can duke it out with the home about the applicability 24 

 of it, but then it has the potential to set the 25 
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process back if the zoning is not in place.  And this 1 

is really a question of, do we have the authority to 2 

zone the property.  This is the distinction that Mr. 3 

Bergstein was trying to make, notwithstanding that it 4 

might not actually affect anything at this point.  We 5 

won?t know if it affects anything until the Zoning 6 

Administrator makes the decision.   7 

  COMMISSIONER HANNAHAM: Could we wait until 8 

that time?  Put this aside until the Zoning 9 

Administrator makes the decision.  I mean, what harm 10 

would that do except, I know, time is of the essence 11 

for the schools? 12 

  CHAIRPERSON MITTEN: That?s the harm it 13 

would do.  If they have to start over, then they would 14 

have to come back to us and they would either have to 15 

come back to us in July or wait until September.   16 

  COMMISSIONER HANNAHAM: Has there been any 17 

discussion wit the Zoning Administrator? Is he 18 

involved in the loop in this at all?   19 

  CHAIRPERSON MITTEN: Ms. McCarthy or Mr. 20 

Cochran, do you happen to know whether the Zoning 21 

Administrator is on this or has anyone  22 

  DEPUTY DIRECTOR McCARTHY: I believe Mr. 23 

Bergstein has been talking to DCRA, to the General 24 

Counsel?   25 
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  MR. BERGSTEIN: Actually, I?m not.   1 

  DEPUTY DIRECTOR McCARTHY: Oh.  Okay.   2 

  COMMISSIONER PARSONS: Well, if this 3 

Commission was to deny this suggestion by the Office 4 

of Planning, that sends a message to the Zoning 5 

Administrator.  If this Zoning Commission on the other 6 

hand decides to set this down for a hearing, that 7 

sends a different message.  And I would hope that we 8 

would send a message that we don?t think it?s in our 9 

jurisdiction in hopes that he would come to the same 10 

conclusion.   11 

  MR. BERGSTEIN: Just a procedural --  12 

  CHAIRPERSON MITTEN: Could you turn on your 13 

microphone?   14 

  MR. BERGSTEIN: Just a procedural 15 

clarification.  This is not actually being even 16 

requested for a hearing, Mr. Parsons.  This is solely 17 

an emergency action, which would take effect 18 

immediately.   19 

  COMMISSIONER PARSONS: I?m sorry, I miss 20 

spoke.   21 

  MR. BERGSTEIN: yes.   22 

  COMMISSIONER PARSONS: The other thing is  23 

as I think somebody already mentioned, is our general 24 

policy on this Commission is if there is an emergency, 25 
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it?s a city-wide emergency.  It?s not a spot 1 

emergency.  That troubles me as a separate matter, but 2 

we?re headed down two slippery slopes.   3 

  If somebody comes in and says, I?ve got an 4 

emergency because I want to open a school, we would 5 

respond and I don?t think we should be doing that.  6 

Emergencies are generally regulatory across the whole 7 

city, not for a single site.   8 

  COMMISSIONER MAY: Could I ask is there --  9 

  CHAIRPERSON MITTEN: Mr. May.   10 

  COMMISSIONER MAY: Is there any reason why, 11 

I understand there?s a certain urgency about this and 12 

maybe putting it off for a month would be 13 

inappropriate, but is there any reason why we couldn?t 14 

take the matter up again in a special meeting if we 15 

needed to? 16 

  CHAIRPERSON MITTEN: No.  I would just want 17 

that meeting to be on the night of a hearing.   18 

  COMMISSIONER MAY: I think the next hearing 19 

is the 19th?  Ten days?   20 

  CHAIRPERSON MITTEN: The 26th, I believe.  21 

Oh, the 19th I won?t be here.  That?s right.  Yes. 22 

  COMMISSIONER MAY: Not that we would want 23 

to decide in your absence.  24 

  CHAIRPERSON MITTEN: All right.   25 
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  VICE CHAIRPERSON: Madam Chair?   1 

  CHAIRPERSON MITTEN: Yes.   2 

  VICE CHAIRPERSON HOOD: I?m kind of on both 3 

sides of this issue and if we do something with it, we 4 

do set it down and deal with it as an emergency, 5 

first, let me react to something Mr. Parsons said.   6 

  While I know that?s true, we look at 7 

things on the basis of a city-wide issue.   8 

  Past practice, I believe, in this 9 

Commission has been just like it?s here before us now 10 

and we deal with it accordingly.  While we try to take 11 

note, we open up the flood gates across the city.  12 

But, it actually comes in for specific cases that need 13 

specific zoning  relief or something on an emergency 14 

basis. And that?s how I think, from my perspective, 15 

that?s how I thought we had dealt with it in the past. 16 

   In this case, what concerns me is I have a 17 

letter in front of me from the National Capital 18 

Planning Commission asking us to decline in a zone, 19 

but on the other hand, what harm is it going to make 20 

for us to go ahead and proceed and then all this is 21 

going to do is be a slap in the face later on and just 22 

say, well, we had no jurisdiction to begin with?  But, 23 

meanwhile, we have done our duty, I believe, and that 24 

is to zone the property whether it?s in our 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 32

jurisdiction or not.  And all it does, I believe, is 1 

just fall by the wayside.   2 

  That?s my perspective on this so, and, 3 

again, I?m unclear.  We?re asked by NCPC not to do it, 4 

the Armed Forces Retirement Home, they say we have no 5 

jurisdiction.  That?s not the first time I?ve heard 6 

that we don?t have any jurisdiction.  But, I think 7 

that we need to go ahead and at least put it there and 8 

then, if it doesn?t apply, then it just doesn?t apply. 9 

   COMMISSIONER PARSONS: Well, because I 10 

think it?s arrogant.  I mean, it sends a signal that 11 

this Commission thinks they have authority over 12 

Federal property and we don?t.  And, this does not 13 

need to be exercised in the press or anywhere else 14 

that we?re exceeding our authority and begin to spend 15 

our time, from a public relations standpoint or in any 16 

other fashion, to raise this to that level, that we?re 17 

picking a fight with the Federal Government.  It?s 18 

just not what we should be doing when it?s not 19 

necessary.   20 

  I can?t imagine the Planning Commission 21 

suing us, but, you know, that is an insane resolution 22 

to this that it would be too bad.   23 

  VICE CHAIRPERSON HOOD: Commission Parsons, 24 

I?m going to disagree with you.  All I?m saying is, I 25 
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don?t see any fault.  I don?t think we?re sending a 1 

message because I think we?re getting into a turf 2 

situation and I don?t necessarily think we need to do 3 

that.   4 

  Obviously, there?s some unknowns.  If 5 

that?s the issue, maybe I?ll fall back on what 6 

Commissioner May said about, let?s maybe hopefully get 7 

some more information or maybe some more definition, 8 

something more defined and then deal with it in a 9 

special problem meeting.  10 

  I don?t disagree with you because I 11 

believe if it comes down between us and the Federal 12 

Government, I?m sorry.  I think we?re going to lose.  13 

  CHAIRPERSON MITTEN: I guess I?m a little 14 

sorry that it?s escalating to the level of emotion 15 

that it is.  I happen to agree with Mr. Bergstein that 16 

I think there?s a distinction to be made between 17 

Federal use and Federal ownership of property.   18 

  And, Mr. Parsons, one of the things that 19 

you said when you were expressing your opinion was 20 

that what?s happening in this particular case as 21 

happens in other circumstances is that the purpose of 22 

 the proposed uses for the five-acre site and the one-23 

acres site, what it comes down to is the purpose of 24 

generating revenue for the Federal Government, which 25 
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is not the same as Federal Government use.   1 

  And so I understand that NCPC would have  2 

the oversight and they have the role of protecting the 3 

Federal interest and that?s very appropriate use of 4 

property.  However, I think it?s appropriate for this 5 

Commission to oversee the interest of the District 6 

residents and we do that in a distinctly different way 7 

and NCPC has oversight over Federal uses.   8 

  So, what I would like to do at this point 9 

is -- and there?s also a distinction in these two 10 

sites and I think we need to deal with them 11 

separately, is to vote in each case on the emergency 12 

and we?ll just vote them up or down, unless anyone has 13 

anything else they?d like to say.   14 

  The five-acre site includes two buildings 15 

and the one-acre site is a parking lot.  So, there is 16 

no Federal Government building in the latter case to 17 

the extent that that makes any difference to any of 18 

the Commissions.   19 

  So, is there any other discussion before-- 20 

sort of broad discussion?   21 

  VICE CHAIRPERSON HOOD: Madam Chair, I 22 

think Commissioner May put something on the table and 23 

I think we need to probably consider that before we 24 

move any further.   25 
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  I think he was saying, let?s get -- I?m 1 

not putting words in his mouth, speaking for him, but 2 

I think he was delaying this decision until we get 3 

further information and do it in a special public 4 

meeting.   5 

  I would be more inclined to do than just 6 

do something here to do haphazardly. 7 

  CHAIRPERSON MITTEN: And what specific 8 

additional information should we get? 9 

  VICE CHAIRPERSON HOOD: Well, is it in our 10 

jurisdiction or not?   11 

  CHAIRPERSON MITTEN: Well, there?s a debate 12 

about that.   13 

  COMMISSIONER MAY: Well, but we?ve only 14 

heard part of the argument there.  I mean, I think, 15 

that from what I can read in the zoning regulations, 16 

it?s pretty clear that if something is not being used 17 

for Federal purposes, then theoretically it?s subject 18 

to zoning.  However, there are references that we?ve 19 

gotten to the original Federal law that pertains in 20 

this matter that make me concerned about, whether in 21 

fact, this is correct and accurate and whether we 22 

shouldn?t have -- I mean, I would frankly like to have 23 

heard more about or read about the applicable Federal 24 

law before we try to resolve this.   25 
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  CHAIRPERSON MITTEN: Okay.   1 

  COMMISSIONER MAY: Because I don?t feel 2 

comfortable being able to vote for this at this moment 3 

with the information that I have.   4 

  I think that, you know, in principle, it 5 

makes sense that if the property is not being used for 6 

Federal purpose, if it?s Federal land, it?s going to 7 

be leased for some other purpose, then the intention 8 

of the zoning regulations, at least, is pretty 9 

apparent and that that should be zoned.   10 

  You know, whether or not that?s legally 11 

possible is another question, but I?d like to find out 12 

more about the Federal law that applies.   13 

  CHAIRPERSON MITTEN: How about this then.  14 

  Would you support a motion to postpone 15 

consideration of the emergency request until a special 16 

public meeting on June 30th at 6:00, which is 17 

immediately prior to our hearing on St. Luke?s?  Would 18 

you --  19 

  COMMISSIONER MAY: That?s fine with me.  20 

That?s three weeks.  Do we know whether there?s a 21 

building permit waiting down at DCRA that isn?t going 22 

to get approved? 23 

  CHAIRPERSON MITTEN: No.  Because they 24 

don?t think they need one.   25 
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  COMMISSIONER MAY: Well, I mean, because 1 

according to the correspondence we?ve received, they 2 

want to move towards the end of June on action on one 3 

of the buildings.  They want to, I mean, they want to 4 

start construction by the end of June.  5 

  MR. COCHRAN: Right.   6 

  CHAIRPERSON MITTEN: You all can take it up 7 

on June 19th if you like and I?ll just send an absentee 8 

vote, if you want to do it earlier.  If we?re not 9 

going to take it up and decide it one way or the 10 

other, I want to postpone action on it until a 11 

specific day is all.   12 

  COMMISSIONER MAY: Right.  I think that?s 13 

fine.  I think we would benefit greatly by having you 14 

as part of that discussion because I don?t think that 15 

it?s going to be a very simple matter of reading what 16 

can be collected between now and then.  I think that 17 

we?ll want to have some discussion.  So, I think I 18 

would prefer to put it off until you can be here, 19 

since they don?t seem to be intent on getting the 20 

building permits anyway.  I don?t know that there will 21 

be that prompt enforcement on it.   22 

  DEPUTY DIRECTOR McCARTHY: Madam Chair, if 23 

you want, since there are a number of issues with DCRA 24 

that have been a concern to us, if it?s a building for 25 
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school children, who is going to actually inspect and 1 

make sure that all of the safety standards and other 2 

things that should normally apply, would apply?  3 

  If it were a GSA building, GSA is equipped 4 

to do that.  This is the Armed Forces Retirement Home. 5 

 I don?t know that they have that capability.  But, we 6 

have been trying to contact and find who is the right 7 

person within the charter school side of the 8 

Department of Education to talk to the facilities 9 

people and determine their timetable and that would 10 

give us time to talk to DCRA, as well.  11 

  We could certainly get you before the 12 

meeting on the 19th word as to whether or not it?s 13 

imperative that it go forward at that point in time or 14 

whether it could then wait until June 30th.    15 

  VICE CHAIRPERSON HOOD: The problem, Madam 16 

Chair, I see with the 19th.   17 

  First of all, you know, there would be 18 

just four Commissioners here and we might be doing a 19 

disservice.  I?m always skeptical when we have even 20 

numbers because you never know how the things come 21 

out.   22 

  CHAIRPERSON MITTEN: Right.   23 

  VICE CHAIRPERSON HOOD: So, the 30th, I 24 

think, would be the date that I think we can deal with 25 
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it, unless we have some special on that.   1 

  COMMISSIONER MAY: I think the 19th, is Mr. 2 

Parsons planning -- would you be able to come for that 3 

meeting on the 19th, if we had it then because I don?t 4 

think you?re scheduled to be here anyway?   5 

  COMMISSIONER PARSONS: I?d be most pleased 6 

to come.   7 

  COMMISSIONER MAY: Okay.   8 

  COMMISSIONER PARSONS: I?m anxiously 9 

awaiting it.   10 

  VICE CHAIRPERSON HOOD: That? goes back to 11 

my original.   12 

  COMMISSIONER PARSONS: I think your 13 

instincts are correct.  Five is better than four in 14 

this circumstance.   15 

  COMMISSIONER MAY: Right.  Okay.   16 

  CHAIRPERSON MITTEN: Okay.  So, somebody 17 

make a motion and we?ll just deal with it.   18 

  COMMISSIONER PARSONS: I?m making a motion 19 

to table this until June 26th.   20 

  CHAIRPERSON MITTEN: June 26th. Okay.   21 

  COMMISSIONER MAY: June 19th.   22 

  CHAIRPERSON MITTEN: Or June 19th.  Okay.  23 

I?ll second that motion.   24 

  Okay.  So, we have a motion to table 25 
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Zoning Commission Case No. 03-20 until a special 1 

public meeting at 6:00 p.m. on June 26th.   2 

  COMMISSIONER MAY: Will you be here?   3 

  CHAIRPERSON MITTEN: Yes.  I?ll be here.   4 

  COMMISSIONER PARSONS: A technical matter. 5 

   CHAIRPERSON MITTEN: It would be my 6 

pleasure to be here.   7 

  COMMISSIONER PARSONS: If use the word 8 

?table,? does that mean we can?t accept anything into 9 

the record beyond what we have?  I don?t want to do 10 

something, you know, by the use of the word ?table? 11 

that shoots us in the foot here.   12 

  CHAIRPERSON MITTEN: Well --  13 

  COMMISSIONER PARSONS: Defer is just as 14 

well.   15 

  CHAIRPERSON MITTEN: That?s fine.  I don?t 16 

know that my table --  17 

  COMMISSIONER PARSONS:   I don?t know who 18 

might have that --  19 

  CHAIRPERSON MITTEN:  -- means anything 20 

other than it?s a, what do you call it, a --  21 

  COMMISSIONER HANNAHAM: You mean postpone? 22 

  CHAIRPERSON MITTEN: A procedural thing.  23 

  COMMISSIONER PARSONS: What I mean is to 24 

postpone, defer.   25 
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  CHAIRPERSON MITTEN: Right.    1 

  COMMISSIONER PARSONS: Accept other 2 

materials as we discussed.   3 

  CHAIRPERSON MITTEN: Right.    So, what 4 

we would be looking for then is any kind of feedback 5 

from DCRA that the Office of Planning could obtain.  6 

  We would be looking for any additional 7 

information, including the text of the applicable laws 8 

that apply from -- and Mr. Bergstein can weigh in on 9 

this.  The NCPC can weigh in further on it.  But, 10 

we?re really just looking for input on the 11 

jurisdictional issues.  We?re not looking for any 12 

other kind of input.         13 

  So, all right. 14 

  COMMISSIONER HANNAHAM: It?s at 6:30? 15 

  CHAIRPERSON MITTEN: 6:00.  It would be a 16 

special public meeting.   17 

  So, all those in favor of postponing 18 

consideration of this until a special public meeting 19 

on June 26th, 2003, at 6:00 p.m., please say aye. 20 

  (Ayes) 21 

  CHAIRPERSON MITTEN: Those opposed please 22 

say no.   23 

  Mrs. Schellin.   24 

  MRS. SCHELLIN: The staff would record the 25 
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vote five to zero to zero.  Motion made by 1 

Commissioner Parsons and seconded by Commissioner 2 

Mitten.  Commissioners Hannaham, Hood and May in favor 3 

of postponing the emergency action on 03-20 to May 26th 4 

at 6:00 p.m., at a special meeting.   5 

  CHAIRPERSON MITTEN: Thank you.   6 

  Next on the agenda we have proposed action 7 

and Zoning Commission Case No. 02-38.  And this is the 8 

Planned Unit Development for Waterside Mall.  And we 9 

received -- well, first let me state that in executive 10 

session we voted to reopen the record to accept two 11 

letters from Safeway, as well as to accept the 12 

Applicant?s response to those letters.  And we 13 

reviewed those documents as well.   14 

  We also had received some additional 15 

submissions in response to the discussion at our last 16 

public meeting on the -- specifically, on the grocery 17 

store and the phasing of the project.   18 

  I wanted to begin by asking the Office of 19 

Planning a question, if the other Commissioners will 20 

indulge me.   21 

  You put in a chart in your report, your 22 

supplemental report, that was very helpful to me and 23 

then caused me to make a little bit more expansive 24 

chart of my own.  And what I discovered and I want to 25 
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know if you all are aware of this.  It?s been there 1 

since the beginning.  This chart is what really 2 

brought it home to me and it relates to the language 3 

regarding when the residential component would need to 4 

be in service and what the effect of that would be.   5 

  Basically, the applicant is not bound to 6 

provide the residential amenity until and unless they 7 

want to build more than 1.6 million square feet of 8 

commercial density.  And, that threshold isn?t reached 9 

until the third of the second-stage submissions.  So, 10 

they could do all their matter of right renovation. 11 

They could build the entirety of the first second-12 

stage approval, which would be for the east and west 13 

4th Street buildings.  They could build the new west M 14 

Street building, which would be in the second stage 15 

approval and they could build probably about half, not 16 

quite half, of their third second-stage approval 17 

before they would be required, under this scheme, to 18 

have the residential amenity, the residential units in 19 

service.  And I was wondering if you all were aware of 20 

that, because that?s very far off?   21 

  DEPUTY DIRECTOR McCARTHY: When we 22 

negotiated that arrangement with the Applicant that 23 

after 1.6 million square feet then they would need to 24 

get the certificate of occupancy for the 200,000 25 
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square feet of residential before they got the 1 

certificate of occupancy for any subsequent office, 2 

our concern was simply the timing to make sure that we 3 

had a project which was not entirely office.  And the 4 

Applicant indicated they needed not only the 1.1 5 

million, which was essentially what they had there now 6 

to be renovated, but the construction of one 7 

additional building of 500,000 square feet in order to 8 

then have the financial base to make it worthwhile for 9 

them to proceed with the residential construction.   10 

  That agreement with them was an agreement 11 

to deal with making sure that there was a mixed use 12 

project and really was independent of then this PUD 13 

stage submission which was worked out with the 14 

Commission to deal with issues of vesting and timing 15 

of the various stages.   16 

  So, the Office of Planning remains 17 

comfortable with our understanding and with our 18 

agreement that after 1.6 million, there?s got to be 19 

housing before there can be any other office.  And I 20 

don?t know if that?s problematic for the Commission to 21 

consider that as separate from these phasing and 22 

timing issues, but that is how we had considered the 23 

agreement.   24 

  CHAIRPERSON MITTEN: Well, I guess the 25 
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force of that agreement that once they reach 1.6 they 1 

can?t go any further until they have their residential 2 

component in place or half of their residential 3 

component.  It?s not going to have any teeth until 4 

sometime after 2020, because that?s the only time -- 5 

that?s when they will get to that last phase, which is 6 

what is going to put them over.   7 

  See, what?s not in your grid is the 8 

existing.  I?ll show you my grid if you want to see 9 

it.  You don?t have the existing in the grid.  If you 10 

add in the existing, they don?t hit the 1.6 threshold 11 

until the very last phase, which we know they?re not 12 

going to start that before 2020.   13 

  DEPUTY DIRECTOR McCARTHY: Right.   14 

  But, see, I think that?s the -- the chart 15 

 -- this is so complicated.   16 

  CHAIRPERSON MITTEN: I know.  That?s why I 17 

did my chart.  You want me to --  18 

  DEPUTY DIRECTOR McCARTHY: Right.   19 

  CHAIRPERSON MITTEN: I can walk you through 20 

my chart.   21 

  DEPUTY DIRECTOR McCARTHY: Because the 22 

problem with our chart is, it was just trying to 23 

address the phasing and try to work our agreement into 24 

that --  25 
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  CHAIRPERSON MITTEN: Right.   1 

  DEPUTY DIRECTOR McCARTHY:  -- but my 2 

understanding of what the Applicant is proposing is 3 

they do the 1.1 million first.   4 

  CHAIRPERSON MITTEN: Right.   5 

  DEPUTY DIRECTOR McCARTHY: They get -- they 6 

then do the 500,000 after that and they look to do the 7 

housing and the 500,000 as quickly -- the 500,000 as 8 

soon as they get a tenant.  The 200,000 isn?t even 9 

required to be after that point in time, if they feel 10 

that the residential market is at a point where they 11 

can proceed before that time.  But their guarantee was 12 

that in no case would it be later than the start of 13 

the construction of any -- the completion of the 14 

construction of any office above the 1.6 million.   15 

  CHAIRPERSON MITTEN: Right.   16 

  DEPUTY DIRECTOR McCARTHY: I think our 17 

chart neglects to include the 1.1 million of existing 18 

 that they would be rehabing.   19 

  CHAIRPERSON MITTEN: But it?s not going to 20 

be 1.1 million.  Aren?t they only, in terms of what?s 21 

existing, aren?t they only going to do the east and 22 

west tower and rehab those and then there?s going to 23 

be a series of new building?  Isn?t that right? 24 

  DEPUTY DIRECTOR McCARTHY: No.  No.   25 
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  CHAIRPERSON MITTEN: Okay.  Okay.  Then I?m 1 

more confused than I was before.   2 

  COMMISSIONER PARSONS: Let me jump in and 3 

help confuse it more.   4 

  CHAIRPERSON MITTEN: Okay.   5 

  COMMISSIONER PARSONS: Under use, Ms. 6 

McCarthy, when did you anticipate that the 1.6 would 7 

be raised -- reached?  Two year?  Ten years?  Five 8 

years? 9 

  DEPUTY DIRECTOR McCARTHY: Well, that?s one 10 

reason why we did our agreement as we did it because 11 

it depended on the market for the rehabilitation of 12 

the commercial space, whether or not they were 13 

successful in getting a GSA tenant or another private 14 

tenant and given that, they really weren?t going to be 15 

forced to do new construction unless there were a 16 

tenant for that construction.  17 

  We felt that if we then simply 18 

synchronized the timing of the residential component 19 

so that it were after the first 1.6 million, whether 20 

that?s rehab of old, whether that?s new construction. 21 

 However it fell, our agreement with them was, you do 22 

1.6 million.  After that time, you?ve got to do the 23 

housing.  And one tenant may choose a tower.  They 24 

want to just rehab existing.  The way that we had cut 25 
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our agreement, it really didn?t matter.  It was solely 1 

dependent on the strength of the market of the office 2 

such that the 1.6 million gets done and then they have 3 

to do the housing.   4 

  COMMISSIONER PARSONS: All right. What?s 5 

the certainty of the 1.1 million?  The renovation of 6 

existing? 7 

  DEPUTY DIRECTOR McCARTHY: As with any 8 

project before us, there was no certainty of 9 

construction.  It was going to depend on the office 10 

market.  Our certainty was that it wouldn?t go above 11 

1.6 million without housing being constructed.   12 

  COMMISSIONER PARSONS: So, this housing 13 

amenity, if you will, is there no way to pull this 14 

back from 17 years?   15 

  DEPUTY DIRECTOR McCARTHY: I?m sorry, Mr. 16 

Parsons.  What do you mean to pull it back? 17 

  COMMISSIONER PARSONS: Well, you have to 18 

build the housing within 10 years. 19 

  DEPUTY DIRECTOR McCARTHY: You mean, if the 20 

Commission were to impose a condition that said the 21 

housing had to be build within 10 years? 22 

  COMMISSIONER PARSONS: Whether they have 23 

the office building or not, we want the housing within 24 

10 years or something along those lines.   25 
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  DEPUTY DIRECTOR McCARTHY: That was not 1 

what the Office of Planning had negotiated with the 2 

Applicant.   3 

  COMMISSIONER PARSONS: I understand.  I 4 

think your concern -- I share it is the housing which 5 

we all want is so far out, I probably won?t even be on 6 

this Commission any more.   7 

  DEPUTY DIRECTOR McCARTHY: Oh, Mr. Parsons. 8 

   CHAIRPERSON MITTEN: I just want to ask 9 

you, if you would look at the little grid that I did, 10 

if Mr. May would share his grid with you.  You alarmed 11 

me when I thought I didn?t know where all the density 12 

was, but I do.   13 

  I was using the Applicant?s little phasing 14 

plan or whatever you call it and whether it?s existing 15 

or rehab or whatever, the first phase is going to 16 

consist of the east tower and the west tower.  Those 17 

are banner of right.  That?s 394,000 square feet.  18 

  And the second phase, which is the first 19 

second-stage PUD application, would be for two new 20 

office buildings, east and west 4th Street.  That?s 21 

another 577,500 for a total of 971,500 of office.  22 

Okay.  23 

  And then we get to the third phase overall 24 

of the second-stage application.  This is where they 25 
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would apply for approval of the residential building 1 

and they would apply for yet another office building. 2 

 If they building, but don?t build the residential, 3 

now we?re up to 1.3 million, which means that the 4 

teeth of that provision about 1.6, doesn?t bind on the 5 

Applicant until the last phase, because it?s only in 6 

the last phase that they will get their approval to 7 

exceed 1.6 million.  That?s what I?m trying to say.  8 

  They might get approval for building 9 

earlier, but they?re not bound to produce it until the 10 

last phase, which we know they aren?t going to apply 11 

for until 2020.   12 

  Can I just ask you to do one thing for me, 13 

 if the Commission agrees, and since Mr. Parsons at 14 

least shares my concern is, if we just give you a few 15 

minutes to talk to the Applicant about whether three?s 16 

anyway -- this is an amenity and we?re mindful of 17 

that, but, you know, the farther off it is in the 18 

future, the less value it has.  And I have a concern 19 

about the value of the amenity, whether there?s anyway 20 

that this could be moved up and then we?ll take up the 21 

other items on the agenda and then you can tell us if 22 

there?s any give on that schedule.  Because I honestly 23 

did not appreciate when this would be a binding 24 

condition on them until you did your grid for us in 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 51

this, so if we can get a little bit of accommodation, 1 

I think it would help.   2 

  DEPUTY DIRECTOR McCARTHY: I would be happy 3 

to talk to the Applicant.   4 

  COMMISSIONER PARSONS: Before you do that, 5 

I thought what you were suggesting is maybe the cutoff 6 

is at 1.3 million.   7 

  CHAIRPERSON MITTEN: That?s a possibility 8 

as well.  But it still won?t bind them.  That will 9 

just bind them.  They won?t be able to begin the final 10 

phase.   11 

  COMMISSIONER PARSONS: What I was trying to 12 

do was add on to that either 1.3 or so many years, 13 

whichever comes first so --  14 

  CHAIRPERSON MITTEN: Well, maybe they?ll 15 

use those as a basis for --  16 

  COMMISSIONER PARSONS: All right.  Well, 17 

maybe we?ll get some response to that.   18 

  CHAIRPERSON MITTEN: Okay.  And then we?ll 19 

come back to this.   20 

  CHAIRPERSON MITTEN: Madam Chair, can I 21 

also just add since she?s going to be talking to the 22 

Applicant. 23 

  CHAIRPERSON MITTEN: Yes.   24 

  VICE CHAIRPERSON HOOD: I?m really 25 
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concerned and I just had a chance to glance over what 1 

we just received about this mile and a half radius and 2 

it says from the Applicant, they did not intend to 3 

include Capitol Hill in this area.  And I?m not 4 

talking about Safeway now.  I?m talking about a 5 

grocery store or whatever, a supermarket.  And it 6 

says, agreeable to restricting the area just south of 7 

I-395.   8 

  I have a concern with that because most of 9 

the people who use those facilities, that retail piece 10 

over there, don?t have vehicles. And, again, this may 11 

not be in our jurisdiction.  Nowadays, I don?t know 12 

what?s in our jurisdiction and what?s not.  But since 13 

she?s going to have those discussions, I think that 14 

needs to be a little more fine-tuned because they?re 15 

saying they?re not going to the Capitol Hill area, but 16 

they?re talking  about a  mile  and a half  south of  17 

I-395.  And I just have some concerns with that if we 18 

talk about amenities to the neighborhood.  I think we 19 

need to re-look at that, at least from this submission 20 

that we just got.   21 

  Thank you.   22 

  CHAIRPERSON MITTEN: All right.  Thank you. 23 

  All right.  So, we?ll move forward on the 24 

agenda then to Final Action.   25 
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  And the first item under Final Action is 1 

Zoning Commission Case 02-15TA and this is the text 2 

amendment regarding public recreation and community 3 

center use that has been with us for a little while. 4 

  We received a number of comments from the 5 

Office of Planning as well as other folks who weighed 6 

in including representatives of the Department of 7 

Parks and Recreation and others.  And since this is 8 

now before us for final action, we need to decide 9 

whether we are to be persuaded by these comments.   10 

  Just bear with me while I find my stack of 11 

paper.   12 

  All right.  Shall we take each of the 13 

comments from the Office of Planning in turn, or did 14 

anyone want to say something to begin?   15 

  VICE CHAIRPERSON HOOD: I think that?s a 16 

good way for us to go, Madam Chair.   17 

  CHAIRPERSON MITTEN: All right.   18 

  So, the first comment has to do with the 19 

proposed definitions and we had determined when we 20 

took proposed action that we would, instead of 21 

including health and wellness, we removed those uses 22 

because we were concerned that there would be some 23 

kind of opportunity to introduce uses that were 24 

basically non-recreational and had the potential for 25 
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adverse impact.   1 

  And then there?s also the proposal to 2 

include the word ?social? that, I believe, we had 3 

removed.   4 

  VICE CHAIRPERSON HOOD: Did we remove 5 

health and wellness or --  6 

  COMMISSIONER PARSONS: We removed health. 7 

Wellness is still in there.   8 

  CHAIRPERSON MITTEN: Right.  In our 9 

definition we had said -- I may have miss spoke just 10 

then.  11 

  A public recreation or community center 12 

may provide a range of wellness as opposed to health 13 

and wellness and then we skipped over social.  We 14 

removed social and went on to culture and arts and 15 

crafts activities.   16 

  COMMISSIONER PARSONS: What we were talking 17 

about is wellness deals with exercise.  Health deals 18 

with health clinics and stepping in that direction.   19 

  VICE CHAIRPERSON HOOD: I think one of the 20 

issues, at least from what I gather from the 21 

information provided to us, the latter part, was that, 22 

at least what I read in the materials, a lot of 23 

neighborhoods the people are not fortunate to be able 24 

to go to he doctor and all those kinds of things so 25 
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they may go to that recreation center to get their 1 

blood pressure checks.  At least that?s what I read.  2 

  Now, I don?t know if we want to close the 3 

door on that.  I think we maybe need to fine-tune it, 4 

but I would hate to see us just say no health and 5 

close the door because a lot of people use those 6 

facilities for that.  7 

  CHAIRPERSON MITTEN: Well, I think that 8 

there was the concern that somehow other uses were 9 

going to be introduced and these are pointed out in 10 

the Parks and Recreation response which said that 11 

other activities that would require an additional 12 

regulation or license, such as outpatient activity or 13 

programs -- I?m sorry, outpatient clinic or drug 14 

treatment program would not be perceived as being part 15 

of that.  And maybe what we should do is just 16 

condition it so that it was clear that not requiring a 17 

license or something like that.   18 

  VICE CHAIRPERSON HOOD: I think what you 19 

just read now.  I?m not sure exactly where it is.  I 20 

know I saw it somewhere.   21 

  CHAIRPERSON MITTEN: It?s in page  2 of  22 

the  -- 23 

  VICE CHAIRPERSON HOOD: I?m on page 2.   24 

  CHAIRPERSON MITTEN:  -- of the Greenstein, 25 
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DeLorme and Luchs.  Oh, it?s --  1 

  VICE CHAIRPERSON HOOD: Where is it?   2 

  CHAIRPERSON MITTEN:  -- the last part of 3 

the first paragraph at the top of the page.   4 

  VICE CHAIRPERSON HOOD: Okay.  Again, the 5 

subject matter experts, Madam Chair, are pushing for 6 

us to keep in the health and wellness.  So, I would be 7 

inclined to adopt what is on page 2.   8 

  CHAIRPERSON MITTEN: Any other thoughts? 9 

  COMMISSIONER MAY: I still have a concern 10 

about -- the statement is that the programs are 11 

intended to promote a healthy lifestyle but do not and 12 

will not include programs which will require 13 

additional regulation or license, such as outpatient 14 

clinic or drug treatment program.   15 

  Well, this is all about intention and 20 16 

years from now when someone thinks it?s a good idea to 17 

put a health clinic into the rec center, is that what 18 

we want to allow at this point because this is all 19 

about what they intend to do right now?  They may well 20 

remember it and not do it that way but, you know,  21 

this is the regulation.   22 

  CHAIRPERSON MITTEN: What I was suggesting, 23 

perhaps we could add to the definition is to say 24 

health and wellness and then in parens not including 25 
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those that would require additional regulation or 1 

license so that it?s clear. 2 

  COMMISSIONER MAY: I think that?s fine.   3 

  CHAIRPERSON MITTEN: Okay.   4 

  COMMISSIONER MAY: It?s a bit cumbersome, 5 

but I think it?s a way to address the concern.   6 

  COMMISSIONER HANNAHAM: Madam Chair, that?s 7 

a very popular thing to use these, you know, to go for 8 

public health fairs where people can go and get tested 9 

for various things, you know, diabetes, etcetera.   10 

  CHAIRPERSON MITTEN: Right.   11 

  COMMISSIONER HANNAHAM: We wouldn't want to 12 

preclude that as an option for a community to use the 13 

recreation center for that purpose, would you?  14 

  CHAIRPERSON MITTEN: Right.  And I don?t 15 

think that that?s the kind of thing that would 16 

require-- 17 

  COMMISSIONER HANNAHAM: It wouldn?t require 18 

 licensing? 19 

  CHAIRPERSON MITTEN: Right.   20 

  COMMISSIONER PARSONS: Well sometime ago, 21 

the Department of Recreation came to the Park Service 22 

to build a community center and in that community 23 

center plan, which we did not permit, put five 24 

examination rooms for obviously health purposes.  And 25 
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we denied that.  But that?s exactly what Mr. May is 1 

talking about is, who is going to define health?   2 

  I mean, you look at the programs here that 3 

they are offering and there?s nothing wrong on these 4 

two pages of all of these programs.  But what we?re 5 

trying to avoid is taking up recreation space for 6 

examination rooms because the culture changes.  These 7 

should be store front facilities somewhere in a 8 

community, not here.   9 

  So, I guess the definition of health and 10 

wellness, according to this list of tumbling and 11 

basketball and health fairs and expos and dancercize 12 

is fine.   13 

  Now, do you think an examination room 14 

circumstance or clinic where more than just health 15 

fairs is going to occur requires a license?   16 

  CHAIRPERSON MITTEN: I don?t know.   17 

  COMMISSIONER PARSONS: That?s where we?re 18 

going, license.  Presuming an examination room and 19 

that kind of activity would require somebody with a 20 

medical license.  Is that your point, beyond nursing 21 

or even nursing? 22 

  CHAIRPERSON MITTEN: I honestly don?t know. 23 

  One of the things we could do is, you 24 

know, we say at the end of the definition, the center 25 
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may include but not be limited to a series of things.  1 

  COMMISSIONER PARSONS: Right.   2 

  CHAIRPERSON MITTEN: We also can say the 3 

center may not include examination rooms. 4 

  COMMISSIONER PARSONS: Well, maybe that?s 5 

the way to go is to say what we mean.  6 

  CHAIRPERSON MITTEN: We could eventually 7 

get to that point after we dance around it.   8 

  COMMISSIONER PARSONS: All right.  All 9 

right.   10 

  CHAIRPERSON MITTEN: How?s that.  Okay.   11 

  COMMISSIONER PARSONS: Let?s try that.   12 

  CHAIRPERSON MITTEN: Okay.   13 

  Now, we also had a request to include the 14 

following language in the definition.  ?Such centers 15 

may have pantry-type kitchens with limited food 16 

storage and preparation areas but shall not have 17 

commercial kitchen facilities that are of the size 18 

customarily used to serve meals for large numbers of 19 

persons on a regular basis.     20 

  We had, you know, expressed a concern that 21 

these would become, you know, large gathering place 22 

and, you know, for other non-recreational purposes, 23 

which is why I think we had excluded that in the first 24 

place.   25 
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  VICE CHAIRPERSON HOOD: Well, let me make 1 

sure I?m clear, Madam Chair, because I know the 2 

Department of Parks and Rec, right now, I believe -- I 3 

don?t know if they?re still doing it, but at one time 4 

they had a grant where they were serving kids a meal 5 

every day during the summer, every day of the week.  6 

And, I?m sure it was a lot of kids.  The meals I heard 7 

there were, I would like to go myself.   8 

  But I want to make sure that we?re not 9 

excluding those types of programs and that type of 10 

grant money for the city and then who loses out on it 11 

are those kids who probably would be -- some of them 12 

the best meal that they have that day.   13 

  And when I saw this, this jumped out at 14 

me.  Hopefully, that?s what we?re excluding because 15 

the way I?m reading it, that?s what we would be doing. 16 

  CHAIRPERSON MITTEN: The kitchen turns on 17 

food preparation, not necessarily food service.  So, 18 

if they had prepared things for the kids like, you 19 

know, cold sandwiches and sodas and things like that, 20 

they can serve as many people with that as they want. 21 

 It?s just that it?s not supposed to be turning into 22 

like a cafeteria-type of situation.   23 

  VICE CHAIRPERSON HOOD: Right.  I 24 

understand, but I?m not sure how that was done.  I 25 
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think the food was brought in.  I don?t believe it was 1 

prepared on the site.  Hopefully, it wasn?t because if 2 

we go with this, we would be excluding it.  I just 3 

want to make sure we do not do away with that program. 4 

   CHAIRPERSON MITTEN: Okay.   5 

  COMMISSIONER PARSONS:  Mr. Hood, these 6 

menus that you heard about.  Was it hot food at lunch? 7 

  VICE CHAIRPERSON HOOD: I believe it -- I?m 8 

not sure.  I would be speaking out of turn, but I can 9 

tell you, I heard it was good.   10 

  CHAIRPERSON MITTEN: He?s very easy to 11 

please.   12 

  COMMISSIONER PARSONS: Because the pantry-13 

type kitchen language here, I think, would accommodate 14 

that, wouldn?t it?   15 

  VICE CHAIRPERSON HOOD: As long as -- I 16 

just want to make sure that that?s not what we?re 17 

doing, that we?re not excluding that.  But if the 18 

pantry-type would suffice for that.  I don?t believe 19 

it was prepared on site.  I?m not sure.   20 

  CHAIRPERSON MITTEN: Okay.  What are 21 

thoughts about including a pantry-type kitchen?   22 

  COMMISSIONER MAY: I do think that we need 23 

to limit it to the language that?s shown here because 24 

otherwise we do get -- if we?re getting into large 25 
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quantities of food storage, then we have to deal with 1 

dumpsters and deliveries and things like that, which 2 

are all the things that we want to avoid.   3 

  When it comes to that kind of mass 4 

production and delivery of meals, I don?t know the 5 

particulars of the program that you spoke about, but I 6 

can say that for things like D.C. Public Schools, 7 

where there are smaller schools, in fact, this may be 8 

true with a large majority of the schools, if not all 9 

schools.  They are prepared centrally and trucked out 10 

every day, even when they?re hot.   11 

  And there are very small kitchens that 12 

serve some of these schools, particularly, very small 13 

ones, and there is the ability to cook a full meal 14 

there, but apparently they stopped doing that a long 15 

time ago and they basically just ship everything out 16 

from a central kitchen. 17 

  And I would think that the ability to do 18 

that still exists for the sort of program that you?re 19 

talking about, Mr. Hood, and I would think that this 20 

would not prevent that kind of use.  21 

  I would say that if there were an 22 

extraordinary need for something like that, it is 23 

possible to bring in just about anything that you need 24 

to be able to cook a large-scale meal.  Washington has 25 
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a very sophisticated catering contingent that can cook 1 

a meal for thousands just about anywhere.  2 

  CHAIRPERSON MITTEN: Thank you.   3 

  So, are we in agreement that we will 4 

include the pantry-type kitchen language? 5 

  COMMISSIONER PARSONS: Yes.   6 

  CHAIRPERSON MITTEN: Okay.   7 

  All right.  The next item that comes in 8 

order in the Office of Planning report is the 9 

percentage of lot occupancy.  So, if you remember in 10 

Section 403.3, we had set a lot occupancy limitation 11 

of 20 percent and then we put a cap on for special 12 

exceptional purposes of 30 percent.  And the Office of 13 

Planning and Parks and Recreation and so on feel that 14 

that is prohibitively onerous.   15 

  VICE CHAIRPERSON HOOD: Madam Chair, I 16 

believe we just did that for advertising purposes, 17 

because I don?t think we came to any type of 18 

agreement. But I would be inclined to adopt what the 19 

Office of Planning is recommending, especially with 20 

the 40 percent lot occupancy.  Just start a 21 

discussion.   22 

  CHAIRPERSON MITTEN: Okay.   23 

  VICE CHAIRPERSON HOOD: I?m sure there will 24 

be more.   25 
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  CHAIRPERSON MITTEN: They were recommending 1 

40 percent lot occupancy in residential districts and 2 

60 percent lot occupancy in less restrictive zones.  3 

That was their recommendation.   4 

  VICE CHAIRPERSON HOOD: Right.  And that?s 5 

-- I?m in agreement with what they are recommending.  6 

  CHAIRPERSON MITTEN: And then anything in 7 

excess of that would be by special exception and there 8 

would be no cap on the special exception?  Is that -- 9 

  VICE CHAIRPERSON HOOD: If we just get to 10 

that first part first -- 11 

  CHAIRPERSON MITTEN: Okay.   12 

  VICE CHAIRPERSON HOOD:  -- and then the 13 

second part.   14 

  CHAIRPERSON MITTEN: Okay.  15 

  Office of Planning has recommended and I 16 

believe that -- well, Parks and Recreation just deal 17 

with the 40 percent.  They don?t -- I don?t think they 18 

had a separate -- they didn?t have a separate figure 19 

for less restrictive zones.   20 

  COMMISSIONER MAY: I would have to say that 21 

I still have a very significant concern with allowing 22 

that high a percentage of lot occupancy, particularly, 23 

when you consider in some of these areas how large the 24 

properties are to start with, that there isn?t really 25 
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that much need for it.  And, I mean, when you think 1 

about it, that means that theoretically you could take 2 

a place that right now is basically the size of a 3 

football field and, you know, go right up to the 40-4 

yard line and build half of that or almost half of 5 

that property with a building, which may be needed in 6 

its own right.   7 

  And there may be a reason or justification 8 

to be able to do that, but to be able to do that as a 9 

matter of right, I think, is -- I mean, it?s really 10 

opening the door in the future.  I mean, maybe that?s 11 

not in the plans right now but, you know, 20 years 12 

from now, who knows. And it?s hard to justify that 13 

particular need, except in a handful of a very 14 

particular cases, such as the Capital Lease Natatorium 15 

which is an urban site and it?s a building.  There is 16 

no field associated with this.  In fact, it?s 17 

remarkable that it only occupies 52 percent of the lot 18 

because, I mean, it really does fill the block pretty 19 

thoroughly there.  I don?t know where the other 48 20 

percent of it is because there?s just not a lot of 21 

space there.   22 

  CHAIRPERSON MITTEN: Right.   23 

  COMMISSIONER MAY: But I think that those 24 

are the exception rather than the rule.  And, you 25 
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know, when I think about the other projects that have 1 

been built or that are under construction I see very 2 

large buildings going on to places that used to have, 3 

you know, very small buildings, buildings that would 4 

fit in this room.  And now they are being filled with 5 

gymnasium-size buildings. 6 

  Again, there may well be, I mean, the 7 

circumstances in the community may be such that that 8 

is really what?s necessary for the community and, you 9 

know, I recognize that, but I think that to say that 10 

automatically you can fill 40 percent of an existing 11 

property like this is just, I think, is extraordinary. 12 

 I didn?t see it in the justification for planned 13 

projects.  I mean, maybe I?m not seeing everything, if 14 

someone else wants to tell me why it really is 15 

necessary.   16 

  CHAIRPERSON MITTEN: Do you see any 17 

distinction as the Office of Planning is trying to 18 

make between having one standard in the residential 19 

zones and having another standard in the commercial 20 

zones?   21 

  COMMISSIONER MAY: No.  I think quite the 22 

contrary.  If you need the lower density anywhere, 23 

it?s in the commercial zones.  If you got a great big 24 

ball field in the middle of an urban area, an 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 67

urbanized area, gosh, you want to keep it.  It?s even 1 

more important there.   2 

  So, I think that the areas where there 3 

needs to be some sort of flexibility are areas like 4 

the Capital Lease Natatorium where there are just, you 5 

know, open spaces not part of the program.  6 

  CHAIRPERSON MITTEN: And would that 7 

flexibility be special exception flexibility or some 8 

flexibility built into the matter of right 9 

regulations, as you see it?   10 

  COMMISSIONER MAY: Well, if we go into a 11 

regulation that would more specifically allow for 12 

things like the Natatorium I think we?re venturing 13 

into a lot more regulation writing than we want to at 14 

this moment.  So, I think that, you know, the ground 15 

may be fertile for that kind of additional language, 16 

but that for right now, the flexibility that we need 17 

is special exception flexibility and maybe the ceiling 18 

needs to be higher than 30 percent.  Maybe it needs to 19 

go quite a bit higher than that.  I don?t know.  But I 20 

would hate to venture into this allowing such 21 

extraordinary lot occupancy in what?s supposed to be 22 

an open space function without some kind of public 23 

review.   24 

  There is some concern that this makes the 25 
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process more onerous.  I mean, the special exception 1 

process is certainly more complicated than building as 2 

a matter of right, but it is -- I think it?s a 3 

necessary step when you?re talking about proper 4 

stewardship for public open space.   5 

  I would also note that the one case where 6 

we had a number of letters written and maybe I?m not 7 

understanding this one, but in the case of the 8 

Hillcrest community where we got a number of letters 9 

on that particular development, it looks like their 10 

lot occupancy is three percent.  And so they?re not 11 

going to fall down on that one.   12 

  Maybe they want to build a larger facility 13 

and so we need to look at the overall gross square 14 

footage issue and I?d be happy to do, you know, 15 

consider greater flexibility there.  But I think on 16 

lot occupancy, 20 percent ought to be the matter of 17 

right limit.    18 

  CHAIRPERSON MITTEN: Okay.  Where is 19 

everyone else on this?   20 

  COMMISSIONER PARSONS: Well, I completely 21 

agree with Mr. May.  You know, these lands were 22 

acquired and set aside for outdoor recreation and if 23 

we?re not careful, what we?re going to have is 24 

schoolyard density here.  That is, the buildings are 25 
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going to become so large that the open space nature 1 

will disappear.  And the entire site could become 2 

paved in the name of recreation.   3 

  And I?m reminded of all the schools that 4 

are being abandoned.  They could be used for these 5 

purposes that are apparently being pushed onto, if you 6 

will, recreation land.  So, I would rather stay at 20 7 

percent and build some special exception process that 8 

I can?t yet imagine that in the rarest circumstance 9 

allows somebody to go beyond 30 percent.   10 

  And I don?t think it should be in 11 

commercial zones.  I mean, that to me, shares views 12 

there that where else would you need open space more 13 

than the commercial zone?   14 

  CHAIRPERSON MITTEN: Well, let me just ask. 15 

 In terms of having the cap of 30 percent, what we did 16 

write into this section was that if they were going to 17 

 exceed the matter of right minimum, whatever that 18 

was, that the agency has to show that the increase is 19 

consistent with agency policy or preserving open 20 

space. 21 

  So, wouldn?t removing the cap but 22 

maintaining that requirement give, for instance, in 23 

the case of the Natatorium -- their policy may also be 24 

preserving -- and maybe we should say and preserving 25 
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existing structure or something but, you know, that?s 1 

a case where the building exists and it?s already well 2 

in excess of whatever we would want to consider as a 3 

minimum probably.  It?s 52 percent right now.  4 

  COMMISSIONER PARSONS: Well, how about 5 

grand fathering the building like that in?   6 

  CHAIRPERSON MITTEN: So that --  7 

  COMMISSIONER PARSONS: This does not affect 8 

any existing circumstance.  I don?t know how we?d 9 

write it.   10 

  COMMISSIONER HANNAHAM: Right.  I think we 11 

had a discussion and we agree that we were going to do 12 

that earlier on in the hearings on this.  In fact, 13 

there?s another center up in Connecticut Avenue that 14 

was mentioned as being well, you know, a lot of 15 

occupancy, over 50 percent.  I think that was the 16 

Chevy Chase Center.   17 

  CHAIRPERSON MITTEN: So, what we could do 18 

is we could -- because as we go through each of them 19 

items, there?s an issue with, you know, each of the 20 

items potentially for existing structure, you know, in 21 

terms of height or in terms of the lot occupancy or 22 

the FAR.   23 

  What we could do is we could write a 24 

provision that this special exception -- you know, how 25 
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you have to get a special exception if you make an 1 

addition to a building that is not conforming?   2 

  So, as any existing building would be 3 

nonconforming as relates to percentage of lot 4 

occupancy and maybe rear yard, side yard, floor area, 5 

height, that as long as that nonconformity was not 6 

increased, they wouldn?t trigger that special 7 

exception section.  That might be -- because that 8 

would allow them to renovate but not to expand.   9 

  VICE CHAIRPERSON HOOD: Can I say 10 

something?   11 

  I keep hearing ?open space.?  And I know 12 

we?re preserving open space, but there was a case just 13 

recently.  I will not call it, but if we?re going to 14 

do an open space across the board on recreation 15 

centers, we need to deal with them on everything and 16 

not cut up the waterfront and other things if we?re 17 

going to start dealing with open space. 18 

  But let me just say this.  The subject 19 

matter expert, what I consider, one of them is the 20 

National Recreation and Parks Association. They 21 

mention in the last paragraph of their letter dated 22 

January 8, they say the Modern Public Park and 23 

Recreation Agency best services the public when they 24 

can focus on maximum attention.  And Commissioner May 25 
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said on some of these lots the buildings are like 1 

three percent lot occupancy.  They don?t even begin to 2 

touch the open space.   3 

  Things have changed from when some of us 4 

were out there doing recreation.  Now things are 5 

catered more to inside.  Yes, we could preserve -- we 6 

still have six percent of the lot open space.  But 7 

more of your activities now are curtailed to inside . 8 

  For example, last Saturday, if I was a 9 

young person in the Washington, D.C., area, I would 10 

like to have been inside playing.  But we don?t have 11 

that.  So, we?re going to sit up here and things have 12 

changed from when a lot of us were out there playing. 13 

 And from what I?m reading in the materials, it?s 14 

going to delay action on Hillcrest. I know North 15 

Michigan Park is just beginning to start.   16 

  And like I said earlier in the hearing, I 17 

waited on that when I was a child and it has not 18 

gotten done yet.  And I think they?re having some 19 

problems.  But the point is, we?re getting ready to 20 

recreate a whole bunch of red tape and, again, when we 21 

start talking about open space, I actually would look 22 

across the board in everything that we sit here and 23 

deliberate on and we?re going to do it for recreation 24 

center.   25 
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  CHAIRPERSON MITTEN: Thank you, Mr. Hood.  1 

  COMMISSIONER MAY: Mr. Hood, do you know 2 

for a fact that this would delay Hillcrest, because it 3 

doesn?t on the lot occupancy to the best that I can 4 

tell?   5 

  VICE CHAIRPERSON HOOD: Let me just say 6 

this.  7 

  That was -- well, in the material that I 8 

read, I believe, that is one of the issues, but I?m 9 

just going by my experience, not what I?ve read here. 10 

 And the neighborhood that I grew up in the early ?70s 11 

there was supposed to be an indoor gym.  And I?ve now 12 

moved out of the neighborhood grown and gone and, 13 

guess what, well, they have now just started working 14 

on it in the past year and a half or so.  And now the 15 

neighborhood is getting most of us away from that 16 

facility.  It?s not doing us any good.   17 

  I can now go to Virginia and Maryland and 18 

play.  So, the issue is, I think, that we need to 19 

allow for the modern recreation center.  We need to 20 

allow the flexibility.  I don?t think it should be any 21 

less than 35 percent in a less restrictive area.  No 22 

less.   23 

  I would like to adopt the Office of 24 

Planning?s recommendation because the subject matter 25 
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expects say that 20 percent is not useable to them as 1 

a matter of right.   2 

  COMMISSIONER HANNAHAM: Do you know of any 3 

instance where a recreation center?s development is 4 

being impeded as a result of our actions?   5 

  VICE CHAIRPERSON HOOD:  I?m sorry?   6 

  COMMISSIONER HANNAHAM: Do you know of any 7 

instance where recreation center development, 8 

construction, renovation or whatever, is being 9 

impeded?   10 

  COMMISSIONER HANNAHAM: According to Parks 11 

and Recreation, if we pass what we have advertised, 12 

then that?s going to cause a big problem.  And all I 13 

can go on is what?s in the record.  And, again, like I 14 

always say, the subject matter experts.   15 

  COMMISSIONER HANNAHAM: Right.  I know you 16 

mentioned Hillcrest and I don?t see that as being 17 

impacted negatively at all.   18 

  VICE CHAIRPERSON HOOD: There?s a letter 19 

from Hillcrest.   20 

  COMMISSIONER HANNAHAM: Right.  I know 21 

that.  I know that.  But nothing that we?ve proposed 22 

so far actually has a negative impact on the 23 

development of that site.   24 

  VICE CHAIRPERSON HOOD: But, I believe, in 25 
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their letters they?re saying that if we do, then it 1 

will.   2 

  COMMISSIONER HANNAHAM: Well, what they?ve 3 

got now as a proposal is within the envelope of what 4 

we?ve been discussing.   5 

  VICE CHAIRPERSON HOOD: It?s in the 6 

envelope.  Okay.   7 

  COMMISSIONER HANNAHAM: Okay.  But they?re 8 

following the recommendations of the Department.  Now, 9 

the Department?s out here lobbying people too in 10 

communities.   11 

  But, they showed us a scheme of all their 12 

proposed development.   13 

  VICE CHAIRPERSON HOOD: It takes 30 years 14 

to develop it.   15 

  COMMISSIONER HANNAHAM: Do you remember 16 

that scheme of all their projects? 17 

  CHAIRPERSON MITTEN:  Right.   18 

  VICE CHAIRPERSON HOOD:  I have it.   19 

  COMMISSIONER HANNAHAM: I mean, all of that 20 

stuff we noted with two exceptions within the 21 

parameters of what we?re talking about right now.   22 

  VICE CHAIRPERSON HOOD: I just don?t want 23 

to see -- 24 

  COMMISSIONER HANNAHAM: And the two 25 
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exceptions are Chevy Chase and the Natatorium.   1 

  VICE CHAIRPERSON HOOD: I just don?t want 2 

to see us close the door on a good process.   3 

  COMMISSIONER HANNAHAM: Well, you know, 4 

we?re not closing the door on expansion because 5 

there?s an avenue for doing that too.   6 

  CHAIRPERSON MITTEN: Well, I think there?s 7 

a little bit of a disconnect between, as Mr. Hood 8 

calls them, our subject matter experts.  We ask them 9 

for concrete information and they provided it and we 10 

can see, as you said, Mr. Hannaham, only in two cases 11 

does what they proposed not conform to what we put in 12 

place.  And yet they express to us in the 13 

correspondence that they want to have as, you know, a 14 

free a reign as possible.  So, when we asked them for 15 

the concrete examples, there were very few that we 16 

didn?t directly accommodate.   17 

  COMMISSIONER HANNAHAM: They would like to 18 

have matter of right basically.   19 

  CHAIRPERSON MITTEN: Sure.   20 

  COMMISSIONER HANNAHAM: That?s where 21 

they?re coming from.   22 

  CHAIRPERSON MITTEN: Of course.  Right.   23 

  COMMISSIONER HANNAHAM: And they?re still, 24 

you know, urging the folks in the neighborhoods to 25 
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reconsider.  1 

  VICE CHAIRPERSON HOOD: All I?m saying, 2 

Madam Chair, is for some reason I can?t get over just 3 

looking at an indoor gymnasium, because that?s what I 4 

look for.  As long as we make reasonable 5 

accommodations to make sure that the young folks that 6 

are growing up in this city have the same things that 7 

they have out in Maryland and Virginia, when you have 8 

to go down 66 to go out and have a good indoor game.  9 

And I think it?s a shame and we can provide it right 10 

here in the city.  Again, open space.   11 

  CHAIRPERSON MITTEN: Thank you.   12 

  COMMISSIONER MAY: I could go on for a long 13 

time about having what they have in the suburbs and I 14 

could start with fields that are mowed and maintained, 15 

which is one of the things that we?re sorely lacking. 16 

 It?s not just gymnasiums.  But that?s not really -- I 17 

don?t want to get farther down on this because I?ll 18 

just get too worked up on that subject.   19 

  I do feel like we have to reiterate for 20 

the record that of all of the projects that have been 21 

given to us, specific information has been given to 22 

us.  There are only three that don?t comply with the 23 

lot occupancy requirement and there?s only one that 24 

would not comply with this gross square footage 25 
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limitation.   1 

  Hillcrest doesn?t fall into a problem with 2 

either of these.  Hillcrest, specifically, is a 20,000 3 

square foot building on a 13.7 acre site.   4 

  COMMISSIONER HANNAHAM: Right.  Depends on 5 

how you want to draw the boundaries -- 6 

  COMMISSIONER MAY: There?s no issue with 7 

that in terms of this and, frankly, I?m a little bit 8 

unhappy with the notion that Parks and Recreation 9 

could be out there throwing out the possibility in the 10 

neighborhood that the Zoning Commission is considering 11 

doing something that?s going to slow down their 12 

process, because they?re alarming people 13 

unnecessarily.   14 

  COMMISSIONER HANNAHAM: No.  That?s not 15 

unusual.  They?ve been doing that for 30, 40 years as 16 

far as I know.   17 

  COMMISSIONER MAY: Yes.  It?s unfortunate. 18 

  VICE CHAIRPERSON HOOD: And that?s how long 19 

it?s been taking for these facilities to have --  20 

  COMMISSIONER MAY: I agree.   21 

  VICE CHAIRPERSON HOOD:  -- and I agree 22 

with what you?re saying, Commissioner May, about being 23 

long, but we?re going to have to start somewhere.  24 

Bite the bullet and start somewhere.   25 
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  COMMISSIONER HANNAHAM: I think this is the 1 

best crew of people running that agency that I can 2 

remember over the past 35 or so years dealing with 3 

recreation centers.  But, they have to be fortunate in 4 

our administration which is here now, but most of the 5 

time, it was just a, you know, a ho-hum attitude 6 

toward recreation.  There was very little imagination 7 

and very little in terms of, you know, professional 8 

management going on there.   9 

  So, now we have a chance.  It isn?t that 10 

we still can?t move forward.  I don?t think that we?re 11 

impeding the possibility of development in these 12 

communities at all.   13 

  VICE CHAIRPERSON HOOD: Point of 14 

clarification.  15 

  We?re talking about things that are 16 

already in the pipeline.  When I look at these 17 

regulations, I?m thinking about things that may be new 18 

for a change in the city like Commissioner Hannaham 19 

said.  We have an administration now.  We?re starting 20 

to see a lot of viable things.  Things are starting to 21 

jump start.  And I think -- when I?m looking at what 22 

they are asking for, they are talking about, from my 23 

point of view, some of those things already exist and 24 

 we?re up on the lot occupancy as it is now, they?re 25 
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going to happen.  But what about those new -- it?s 1 

time for us to do something new around here in this 2 

city.   3 

  COMMISSIONER HANNAHAM: But we asked them 4 

for some ideas, innovations in the future plans and 5 

they were unresponsive.   6 

  VICE CHAIRPERSON HOOD: Well, the plan may 7 

not  be --  8 

  COMMISSIONER HANNAHAM: I mean, nobody is 9 

even thinking like that.   10 

  VICE CHAIRPERSON HOOD:  -- the parks and 11 

recs.  12 

  COMMISSIONER HANNAHAM: What you?re talking 13 

about.  You ought to be over there advising them.   14 

  VICE CHAIRPERSON HOOD: Who me?   15 

  COMMISSIONER HANNAHAM: Yes.  Because they 16 

don?t have anybody thinking like that.   17 

  VICE CHAIRPERSON HOOD:  -- to talk to 18 

them, but I think we need to have some foresight on 19 

this Commission to give them that flexibility.  Again, 20 

they are the subject matter experts, unless we have 21 

some up here.  But I know I?m not.  22 

  But anyway that?s all I?m concerned with, 23 

Madam Chair.  24 

  CHAIRPERSON MITTEN: Let me make -- go back 25 
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to the general proposal that I was suggesting and then 1 

we?ll get to the specifics of how we want to modify, 2 

if at all, 403.3.   3 

  I would like to have an adapted section -- 4 

take an existing section that we have, which relates 5 

to nonconforming structures devoting to conforming  6 

uses and make a special kind of section for this use 7 

that relates to additions or enlargements to existing 8 

public recreation and community centers.  9 

  The existing provision says that for a 10 

nonconforming structure, this is 2001 -- Section 2001, 11 

that enlargements or additions may be made to the 12 

structure provided that the structure shall conform to 13 

percentage of lot occupancy requirements and the 14 

addition or enlargement itself shall conform to use 15 

and structure requirements and neither increase or 16 

extend any existing, nonconforming aspect of the 17 

structure nor create a new nonconformity of the 18 

structure.  19 

  So, what I would like to do is just say 20 

that, as it relates to public recreation and community 21 

centers, that we just delete the part about ?shall 22 

conform to percentage of lot occupancy requirements? 23 

and if they can maintain whatever existing 24 

nonconformities they have, not create any new ones and 25 
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 not increase any nonconformities, that that should be 1 

permitted.  And they don?t need to have any kind of 2 

special permission if they?re just going to do 3 

ordinary repairs and so forth.   4 

  So, that would accommodate these existing 5 

structures that they?re not going to make any bigger 6 

and they just want to do work on with whatever 7 

nonconformities might be created by this.  And I?m 8 

saying that as a general matter, so we don?t have to 9 

debate it each time we go through, if you guys would 10 

agree.   11 

  COMMISSIONER HANNAHAM: Sure.  I think 12 

that?s great.   13 

  CHAIRPERSON MITTEN: Okay.   14 

  COMMISSIONER MAY: I agree.   15 

  CHAIRPERSON MITTEN: Okay.  So, we would 16 

have a special section then that would basically pick 17 

up 2001.3B.  Okay.   18 

  Now, that being said, 403.3.  We would be 19 

saying that you wouldn?t be able to build a new rec or 20 

community center that had a lot occupancy in excess of 21 

20 percent.  And we have two examples of new ones and 22 

we could get past that by just making it 30 percent 23 

instead of 20 percent as the floor, which would still 24 

be lower percentage of lot occupancy than any of the 25 
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zones than R1.   1 

  VICE CHAIRPERSON HOOD: So, instead of the 2 

20 percent, 30 percent.   3 

  CHAIRPERSON MITTEN: Right.  Let?s take 4 

this like one baby step at a time and see if we can 5 

get through it.   6 

  COMMISSIONER PARSONS: Under existing 7 

conditions, there?s only two facilities that would 8 

require high ratio, matter of right.  Is that correct? 9 

  CHAIRPERSON MITTEN: There?s only two new 10 

ones -- 11 

  COMMISSIONER PARSONS: Right. 12 

  CHAIRPERSON MITTEN:  -- currently being 13 

proposed.  There?s also other recreation centers that 14 

already exceed that.   15 

  COMMISSIONER PARSONS: Right.   16 

  COMMISSIONER MAY: You?re going by the 17 

chart that we were given by OP? 18 

  CHAIRPERSON MITTEN: Yes.   19 

  COMMISSIONER MAY: Okay.  I?m just looking 20 

at the math here and the two that don?t conform with 21 

the 20 percent are Banneker, which is a 32,000 square 22 

foot building on 11.9 acres.  The math doesn?t work. 23 

  CHAIRPERSON MITTEN: The chart that I have 24 

just has the lot occupancy on it.   25 
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  COMMISSIONER MAY: Well, the chart that I 1 

have also has the building square footage and then the 2 

 lots square footage.   3 

  CHAIRPERSON MITTEN: Oh, okay.  I?m sorry. 4 

We?re not looking at the exact same one.  Okay.   5 

  COMMISSIONER MAY: Right.   6 

  CHAIRPERSON MITTEN: So, the math doesn?t 7 

work.   8 

  COMMISSIONER MAY: And so 32,000, that?s a 9 

little under an acre, on 12 acres --  10 

  CHAIRPERSON MITTEN: Okay.   11 

  COMMISSIONER MAY:  -- so, it?s more like 8 12 

percent.   13 

  CHAIRPERSON MITTEN: Okay.   14 

  COMMISSIONER MAY: And Takoma Rec Center is 15 

a similar thing.  51,000 square feet on 22 acres. 16 

  CHAIRPERSON MITTEN: You?re right.   17 

  COMMISSIONER MAY: So, nothing would not 18 

comply with 20 percent.   19 

  CHAIRPERSON MITTEN: Okay.   20 

  COMMISSIONER MAY: Now, it?s possible that 21 

it?s the 51,000 or the 22 acres that?s incorrect and 22 

not the lot occupancy, but given that that?s the 23 

calculation, I would tend to think that it?s the 24 

calculation that?s wrong, rather than the measurement. 25 
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  CHAIRPERSON MITTEN: Okay.   1 

  COMMISSIONER PARSONS: Is it possible we?ve 2 

got a ridiculous situation that we?re thinking of the 3 

lot being the park.   4 

  CHAIRPERSON MITTEN: Right.   5 

  COMMISSIONER PARSONS: Those parks were 6 

acquired from private entities.  Is it possible that 7 

somebody is applying the individual lots that used to 8 

exist within a park and saying, well, this will exceed 9 

the lot occupancy of the lot you acquired in 1923?  Is 10 

that possible?  I mean, that?s an amazing difference 11 

that Mr. May has pointed out.   12 

  CHAIRPERSON MITTEN: Right.   13 

  COMMISSIONER PARSONS: I wonder if people 14 

are going inside the park and saying, well, here?s a 15 

lot line that used to exist?  That would be really too 16 

bad.   17 

  CHAIRPERSON MITTEN: Right.   18 

  COMMISSIONER PARSONS: Because we?re 19 

talking about an apple and an orange, that?s for sure. 20 

   COMMISSIONER HANNAHAM: Interested in 21 

getting some clarification on that because, I know, 22 

depending on where you want the boundary parameter, 23 

Hillcrest is like 16 acres.   24 

  CHAIRPERSON MITTEN: Uh-huh.   25 
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  COMMISSIONER HANNAHAM: And yet they 1 

decided to cut off a piece of it and just identify 2 

that for purposes of the new construction.  So, 3 

something like 13 acres.   4 

  COMMISSIONER PARSONS: Let?s as, if we 5 

change the word ?lot occupancy? to ?park occupancy,? 6 

I?m kidding, but maybe that?s what the problem is 7 

here?   8 

  CHAIRPERSON MITTEN: Well, I think -- I 9 

don?t now.   10 

  COMMISSIONER PARSONS: Because you?re not 11 

talking about lot occupancy in the traditional sense.  12 

  CHAIRPERSON MITTEN: Well, a lot has to be 13 

created in order for them to get a building permit.  14 

So, they?re probably creating a lot.   15 

  COMMISSIONER PARSONS: Yes.   16 

  CHAIRPERSON MITTEN: So, okay.   17 

  COMMISSIONER PARSONS: What I?m concerned 18 

about is that if you?ve got a three-acre park, you 19 

don?t cover it with an acre and a half of buildings.  20 

  CHAIRPERSON MITTEN: Right.   21 

  Okay.  I have --  22 

  VICE CHAIRPERSON HOOD: Did we ever decide, 23 

Madam Chair --  24 

  CHAIRPERSON MITTEN: No.  I?m trying to.  25 
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This is slow.  This is slow going here.   1 

  We need to reach some kind of consensus or 2 

we can vote it up or down.  We can vote a couple of 3 

choices up or down.   4 

  What I personally would like with 403.3 is 5 

30 percent and no cap, because we?ve given some good 6 

direction to the BZA about what standard they should 7 

be holding Parks and Recreation to, if they exceed the 8 

minimum and 30 percent is already more restrictive 9 

than any other use in any zone.   10 

  COMMISSIONER HANNAHAM: You would strike -- 11 

  CHAIRPERSON MITTEN: Would you turn on your 12 

microphone.  13 

  COMMISSIONER HANNAHAM: You would strike an 14 

occupancy in excess of 20 percent and just go straight 15 

to 30 percent -- not to exceed 30? 16 

  CHAIRPERSON MITTEN: How  it  would  read 17 

is -- 18 

  COMMISSIONER HANNAHAM: How about 3.3? 19 

  CHAIRPERSON MITTEN: I would say, a public 20 

recreation and community center may be permitted a lot 21 

occupancy in excess -- oh.  In excess of 30 percent, 22 

if approved by the Board of Zoning Adjustment.  It 23 

would be 30 percent --  24 

  COMMISSIONER PARSONS: With no cap is what 25 
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you?re --  1 

  CHAIRPERSON MITTEN: Yes.   2 

  COMMISSIONER PARSONS: Let?s vote that one 3 

right now.  Okay.  So, it would go to 100 percent lot 4 

occupancy? 5 

  CHAIRPERSON MITTEN: Well, if they -- the 6 

agency would --  7 

  COMMISSIONER PARSONS: No.   8 

  CHAIRPERSON MITTEN:  -- have to show -- 9 

okay, fine.  We?ll make a counter proposal.  We have 10 

to move along.  Come on.  I need some cooperation.   11 

  COMMISSIONER MAY: Madam Chair, I really do 12 

feel very strongly that we should be voting on 20 13 

percent as the limit.  14 

  CHAIRPERSON MITTEN: Okay.   15 

  COMMISSIONER MAY: And then we can talk 16 

about whether there needs to be a ceiling on the 17 

special exception.  You know, maybe 30 percent isn?t 18 

it.  Maybe it is 40 percent.  I think that was the 19 

limit that was originally proposal by OP for matter of 20 

right.   21 

  I would not be -- I would not have a 22 

problem with going with that.  I don?t think it?s ever 23 

going to be needed except, you know, in the 24 

exceptional cases like, you know, the Natatorium wants 25 
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to add a little extra space.   1 

  CHAIRPERSON MITTEN: Okay.  So, let me ask 2 

you, Mr. May.   3 

  Would you propose that we keep it at 20 4 

percent, not to exceed 50 percent as sort of having 5 

the Natatorium be like an extreme case?  You could 6 

possibly, under some circumstances, get a special 7 

exception up to 50 percent.  Would you go that far? 8 

  COMMISSIONER MAY: I would prefer 40 9 

percent.  Twenty and forty.   10 

  COMMISSIONER PARSONS: That?s what?s been 11 

asked for.   12 

  COMMISSIONER MAY: Well --  13 

  CHAIRPERSON MITTEN: By whom?   14 

  COMMISSIONER MAY:  -- not 50.   15 

  COMMISSIONER PARSONS: Greenstein, DeLorme 16 

and Luchs.   17 

  CHAIRPERSON MITTEN: No.  That?s --  18 

  COMMISSIONER MAY: They?ve asked for 40, 19 

matter of right.   20 

  CHAIRPERSON MITTEN: They wanted 40 21 

percent, matter of right.   22 

  VICE CHAIRPERSON HOOD: You shouldn?t have 23 

said anything.  We could have voted on it.   24 

  COMMISSIONER PARSONS: This is out-of-hand 25 
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with lack of information.  I mean, we?re pumping this 1 

thing up to the point that it?s illogical.  And 2 

especially when Mr. May points out that the difference 3 

in the charts.    4 

  COMMISSIONER MAY: I think we?re trying too 5 

hard to address two very different circumstances.   6 

  CHAIRPERSON MITTEN: Okay.   7 

  COMMISSIONER MAY:  The Natatorium 8 

circumstance or the Chevy Chase Rec Center, or 9 

whatever it is.  The other very urban one.   10 

  CHAIRPERSON MITTEN: Okay.   11 

  COMMISSIONER MAY: You know, the truly 12 

urban recreation center which doesn?t have any open 13 

space -- significant open space associated with it 14 

versus the ball fields that need a gym.   15 

  CHAIRPERSON MITTEN: Uh-huh.   16 

  COMMISSIONER MAY: And I think that, you 17 

know, I don?t know how we sort out this issue between 18 

them.  I mean, maybe it is by lifting the cap on the 19 

special exception process, but I?m really not 20 

comfortable with just opening the flood gates for, you 21 

know, a special exception approval of, you know, 80 22 

percent occupancy on a ball field with the only 23 

protection being that the Department has to approve 24 

how this works with their open space plan.   25 
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  CHAIRPERSON MITTEN: Okay.  I need a 1 

consensus on something so we can move along.   2 

  COMMISSIONER MAY: Okay.   3 

  CHAIRPERSON MITTEN: So, Mr. May?s 4 

proposing, if I heard you, 20 percent and 40 percent. 5 

 Yes?   6 

  COMMISSIONER HANNAHAM: I concur with 7 

Commissioner May.   8 

  VICE CHAIRPERSON HOOD: Madam Chair, you 9 

said 20 percent and 50 percent.   10 

  CHAIRPERSON MITTEN: I know, but I got to 11 

get three.  Okay.  I got to get three people to say -- 12 

  VICE CHAIRPERSON HOOD: Well, let?s still 13 

work with the numbers.   14 

  CHAIRPERSON MITTEN: Okay.   15 

  VICE CHAIRPERSON HOOD: And then I heard 30 16 

percent with no cap.   17 

  CHAIRPERSON MITTEN: Okay.  Let?s go 18 

through here.  We?ll have two choices, 20 percent and 19 

40 percent and 20 percent -- well, if I?m going to 20 

have my choice, 30 percent and 50 percent.   21 

  Do you like that one?   22 

  VICE CHAIRPERSON HOOD: Yes, I like having 23 

30 percent.   24 

  CHAIRPERSON MITTEN: Okay.  Okay.   25 
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  VICE CHAIRPERSON HOOD: I actually like 40 1 

percent and 60, but I?ll settle for that.   2 

  CHAIRPERSON MITTEN: Okay.  Now, when we 3 

get to the end, we?ll vote those two separately.   4 

  COMMISSIONER MAY: Okay.   5 

  CHAIRPERSON MITTEN: Okay.  Now, I think 6 

out of just kindness to the folks from Waterside Mall, 7 

we should put this aside for a minute and turn to 8 

that, since I believe -- is the discussion done?  No. 9 

Maybe not.   10 

  COMMISSIONER PARSONS: I see Ms. McCarthy. 11 

  CHAIRPERSON MITTEN: Oh, no.  Sorry.  Never 12 

mind.  Done?  Oh, okay, we?ll keep on.  Just tell us 13 

when you?re ready and we?ll interrupt this lively 14 

discussion about parks and rec.   15 

  All right.  The next issue then is height. 16 

 Building height.  This is in 530 and we had set a 17 

height of 40 feet and Office of Planning is advocating 18 

45.  I don?t think we have any --  19 

  COMMISSIONER PARSONS: No objection.   20 

  COMMISSIONER MAY: I?d like to raise a 21 

minor point here.   22 

  CHAIRPERSON MITTEN: Okay.   23 

  COMMISSIONER MAY: When you go above 40, as 24 

I recall, in the regulations you go to a different way 25 
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of measuring building height.  As I recall, the 1 

building height measurement, when you?re talking about 2 

a 40-foot building, you measure from finish grade at 3 

the front of the building to the upper -- the ceiling 4 

of the upper floor --  5 

  CHAIRPERSON MITTEN: Right.   6 

  COMMISSIONER MAY:  -- which would actually 7 

allow you to go quite a bit higher than 40 feet.  8 

  If you go to 45 feet, it?s a strict 45 to 9 

the top of the building.  So, I think that by asking 10 

for 45, you?re actually getting less and that?s net 11 

height.  Did I explain that well enough? 12 

  COMMISSIONER PARSONS: Yes.   13 

  COMMISSIONER MAY: Yes.   14 

  CHAIRPERSON MITTEN: So, you?re comfortable 15 

with 45?  Is that what I heard or did I misunderstand? 16 

  COMMISSIONER MAY: I think that if they 17 

want to make the building smaller, sure.   18 

  CHAIRPERSON MITTEN: Okay.   19 

  COMMISSIONER MAY: We could go to 45, but 20 

it?s going to make the building smaller.  It?s not 21 

going to allow them anymore flexibility to make it 22 

higher.   23 

  That?s my reading of the regulations.  I?d 24 

love to hear somebody else either concur or disagree. 25 
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  COMMISSIONER PARSONS: So, only in a 1 

gymnasium circumstance where there is no ceiling, I 2 

think that it travels with the 45, given relief.   3 

  COMMISSIONER MAY: Right.  That?s true.  In 4 

 a gymnasium, if there is no ceiling, it would help 5 

them. 6 

  CHAIRPERSON MITTEN: It actually, I mean, 7 

what you described, they can measure and if the height 8 

limit is 40 feet, then they measure from the finished 9 

grade at the middle of the front of the building to 10 

the ceiling of the top story.   11 

  The alternative way of measuring is from 12 

the street.   13 

  COMMISSIONER MAY: Right.   14 

  CHAIRPERSON MITTEN: So, it all depends on 15 

how the site of the building relates to the street -- 16 

  COMMISSIONER MAY: Right.   17 

  CHAIRPERSON MITTEN:  -- so, it depends.   18 

  COMMISSIONER MAY: Right.   19 

  It?s probably more typical to say though 20 

that the finished grade at the front of the building 21 

is generally going to be higher than the street.  You 22 

usually don?t want to have --  23 

  CHAIRPERSON MITTEN: Yes.   24 

  COMMISSIONER MAY:  -- your building below 25 
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the street level.   1 

  CHAIRPERSON MITTEN: Okay.  So, 45? 2 

  COMMISSIONER PARSONS: 45 is fine.   3 

  CHAIRPERSON MITTEN: Are you sure you don?t 4 

want to talk about it some more?   5 

  COMMISSIONER PARSONS: Mr. Hood may.   6 

  VICE CHAIRPERSON HOOD: We finally agree 7 

and he wants to talk about it.   8 

  CHAIRPERSON MITTEN: Okay.  Oh, okay.   9 

  Do you?   10 

  COMMISSIONER PARSONS: No.   11 

  CHAIRPERSON MITTEN: Okay.  Okay, 45.   12 

  Okay.  The gross floor area -- we had set 13 

a -- sort of an overall size -- we wanted to send all 14 

buildings over a certain minimum size.  I think it?s 15 

over a certain minimum size to the BZA and nobody 16 

really liked that except us, but --  17 

  COMMISSIONER MAY: Well, the objection was 18 

-- the correspondence seemed to indicate that 50,000 19 

was a preferred limit, not 40,000.  Again, there isn?t 20 

any indication in the information on planned 21 

facilities, that somehow 40,000 is a problem because I 22 

don?t see anything that was smaller than 40,000.  I?m 23 

sorry, anything that was larger than 40,000.   24 

  CHAIRPERSON MITTEN: So, you?re for 40? 25 
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  COMMISSIONER MAY: I don?t -- I mean, we?ve 1 

gotten indications from people that they  don?t like 2 

40 --  3 

  CHAIRPERSON MITTEN: Right.   4 

  COMMISSIONER MAY:  -- but no one has told 5 

us that there is a reason why 40 is bad.  I mean, the 6 

planned facilities are all at 40 or less.   7 

  CHAIRPERSON MITTEN: Okay.  Okay.  8 

  Anyone else?   9 

  COMMISSIONER PARSONS: 40 is fine.   10 

  CHAIRPERSON MITTEN: Okay.   11 

  VICE CHAIRPERSON HOOD: Give me a second, 12 

Madam Chair.   13 

  CHAIRPERSON MITTEN: All right.   14 

  COMMISSIONER MAY: I mean, essentially, all 15 

it would do is require a special exception to go 16 

larger, so there?s no reason why --  17 

  CHAIRPERSON MITTEN: Right.  Right.   18 

  COMMISSIONER MAY:  -- you can?t build a 19 

larger  facility if  you had -- if  you wanted to 20 

build -- 21 

  CHAIRPERSON MITTEN: Right.   22 

  Takoma is 51.   23 

  VICE CHAIRPERSON HOOD: 51,000.   24 

  COMMISSIONER MAY: Sorry, I missed that 25 
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one.   1 

  VICE CHAIRPERSON HOOD: What did the Office 2 

of Planning recommend, I forgot?   3 

  CHAIRPERSON MITTEN: They didn?t -- they 4 

weren?t advocating that particular provision at all.  5 

  VICE CHAIRPERSON HOOD: And Rec didn?t do 6 

anything either.  Right?   7 

  CHAIRPERSON MITTEN: What they were saying 8 

was, they were just basically saying that --  9 

  VICE CHAIRPERSON HOOD: Takoma was 51 --  10 

  CHAIRPERSON MITTEN: The restrictions on 11 

FAR and lot occupancy in combination with just the 12 

planning process that Parks and Rec goes through is 13 

sufficient to minimize adverse impacts and that that 14 

was sort of, you know, that.   15 

  VICE CHAIRPERSON HOOD: Okay.   16 

  CHAIRPERSON MITTEN: And I think I might 17 

have been the person that originally introduced this 18 

and I just thought that, you know, their concerns are 19 

related to parks and recreational considerations and 20 

there are other considerations that come into play 21 

when buildings get up to a certain size and that?s 22 

why, you know, we wanted to go to some threshold size 23 

and say, look, if you?re this big, somebody has to 24 

look at this in a different way.  25 
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  VICE CHAIRPERSON HOOD: So, we?re looking 1 

at 40,000?   2 

  CHAIRPERSON MITTEN: I think so.  I think 3 

that?s --  4 

  VICE CHAIRPERSON HOOD: Does Commissioner 5 

Parsons agree? 6 

  CHAIRPERSON MITTEN: Yes.  He does.  Okay. 7 

  DEPUTY DIRECTOR McCARTHY: With regard to 8 

planned projects, I know in addition to the Takoma one 9 

 that you cited, that if Hillcrest is also looking at 10 

the possibility of getting an olympic-size pool, which 11 

would put it above 40,000 square feet as well.   12 

  And the Department of Parks and Recreation 13 

is looking at a whole second tier of capital funding 14 

for a whole new set of projects.  The only ones that 15 

we had definite information about were the ones that 16 

were before you in the OP report, but there?s another 17 

whole set of projects that are in the planning at this 18 

point in time.   19 

  CHAIRPERSON MITTEN: I mean, I?m willing to 20 

go with the consensus of the Commission.  I would be 21 

willing to go to 50, but I?m not going to put 51 in 22 

there, so Takoma is going to come in one way or the 23 

other.   24 

  But I just think there should be some 25 
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number and if it?s 40, that?s great.  If it?s 50, 1 

that?s fine.  So, I?m hearing 40.   2 

  VICE CHAIRPERSON HOOD: I would agree with 3 

you, Madam Chair.  I think he said 50.  4 

  CHAIRPERSON MITTEN: What?s the consensus?  5 

   COMMISSIONER HANNAHAM: Are you talking 6 

about gross floor area?  7 

  CHAIRPERSON MITTEN: Yes.   8 

  COMMISSIONER PARSONS: I like 40 and the 9 

reason I like 40 is the record doesn?t support 10 

anything else.   11 

  CHAIRPERSON MITTEN: Okay.  That?s 12 

sensible.   13 

  COMMISSIONER PARSONS: We got some planning 14 

project going on and, I guess, this is the clumsiness 15 

of trying to apply zoning to public properties. 16 

  CHAIRPERSON MITTEN: You?re right.   17 

  And the thing of it is too, I don?t know 18 

if the size that they?re reporting to us is really 19 

gross floor area for zoning purposes or if it?s just, 20 

you know, gross area -- gross building area.  Okay.  21 

  Are you in sync with this? 22 

  COMMISSIONER HANNAHAM: Yes.  I?m in sync 23 

with that.  I think --  24 

  CHAIRPERSON MITTEN: All right.   25 
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  COMMISSIONER HANNAHAM:  -- 40, despite the 1 

fact that they were planting ideas out there, we still 2 

got a mechanism for those to come before the Board, if 3 

not the Commission.   4 

  CHAIRPERSON MITTEN: Okay.  And I think 5 

that we didn?t have any other specific concerns.   6 

  COMMISSIONER MAY: I had just one other 7 

concern and that is --  8 

  CHAIRPERSON MITTEN: Yes.  9 

  COMMISSIONER MAY:  -- that in the whole 10 

series of developing the corresponding FAR that goes 11 

with the lot occupancy and everything else, that 12 

there?s an incongruity here where we have things like 13 

a 3.0 FAR or a 6.0 FAR, even though we?re limited at 14 

20 percent lot occupancy and 40 feet of height.   15 

  I mean, even if you had a very small floor 16 

to floor, you?re not going to get more than a 1.2 FAR 17 

out of a 20 percent lot occupancy or not even that.  18 

Four floors .8 at 20 percent lot occupancy and a 40-19 

foot building height or a 45-foot building height.   20 

  CHAIRPERSON MITTEN: Uh-huh.   21 

  COMMISSIONER MAY: So, it seems to me that 22 

the regulations ought to be consistent in that regard, 23 

that we should not be allowing so much more FAR than 24 

the other physical limitations would imply.   25 
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  CHAIRPERSON MITTEN: Okay.  That?s going to 1 

take a little bit more work to revisit.   2 

  Well, actually, the only zones that we 3 

dealt with that in was 9:31 in the ?W? zones.  We 4 

basically modified 931.3, but we would have to go back 5 

through and reduce the FAR maximums in each zone.  6 

We?d have to go back through each zoning category.   7 

  COMMISSIONER MAY: Are you saying we?d have 8 

to do here now or are you saying that we have to re-9 

advertise it? 10 

  CHAIRPERSON MITTEN: I don?t know that we?d 11 

have to re-advertise it because it?s not -- it?s just 12 

articulating something that?s already been expressed  13 

just as you did -- as you said, a combination of a 14 

height limit and a lot occupancy limitation combined 15 

to have a defacto density limitation.   16 

  COMMISSIONER MAY: Yes.  I would prefer for 17 

the regulations to be somehow consistent in this area, 18 

even if it?s not absolutely universal.  But since 19 

we?re trying to apply the same lot occupancy and 20 

height limit on all of these, can?t we simply 21 

establish what the FAR would be to go with that and 22 

vote that as one single motion?   23 

  CHAIRPERSON MITTEN: Well, it?s going to 24 

get complicated just because we have the minimum as a 25 
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matter of right and then we have the special exception 1 

lot occupancy.   2 

  COMMISSIONER MAY: Well, we can go for the 3 

special exception lot occupancy then.   4 

  CHAIRPERSON MITTEN: Okay.   5 

  COMMISSIONER MAY: Which at .4 times 4 6 

stories, would be 1.6.   7 

  CHAIRPERSON MITTEN: You know, I did miss 8 

speak.  In Section 402, we also had the -- we dealt 9 

with the FAR limitations.  So in R2, R2 or R5A, it 10 

would be bound to a .9 FAR --  11 

  COMMISSIONER MAY: Right.   12 

  CHAIRPERSON MITTEN:  -- which would be 13 

another restraint in addition to the lot occupancy and 14 

the height in those zones.  You wouldn?t even get to 15 

1.6.   16 

  COMMISSIONER MAY: Right.   17 

  Well, as a matter of right, it really -- 18 

it?s not practical to go above .9 anyway, because you 19 

really don?t want to have a 10 foot floor to floor or 20 

even 11 foot on a building like this.   21 

  CHAIRPERSON MITTEN: Before we go through 22 

this exercise, does everyone share Mr. May?s concern 23 

that we need to conform the FAR limitations to what 24 

you could get within the envelope anyway through 25 
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special exception?  Yes?   1 

  COMMISSIONER PARSONS: Yes.   2 

  CHAIRPERSON MITTEN: Okay.  So, then we?d 3 

have -- at the maximum, we?d have, as you said, 1.6? 4 

  COMMISSIONER MAY: Yes.   5 

  CHAIRPERSON MITTEN: That?s if we go with-- 6 

well, we?ll to vote.  We?re going to have to vote this 7 

Section 403.3 right now, but I think I know how it?s 8 

going to turn out.   9 

  COMMISSIONER PARSONS: The 20-40, you mean? 10 

  CHAIRPERSON MITTEN: The 20-40.   11 

  But let me just take a preliminary vote 12 

here.  I?ll just ask Mr. Hannaham.  13 

  Mr. Hannaham, on 403.3, do you like 20 14 

percent with a cap of 40 percent for special 15 

exceptions or 30 percent matter of right with a 50 16 

percent cap for the special exception?   17 

  COMMISSIONER HANNAHAM: I like the 20-30.  18 

  CHAIRPERSON MITTEN: Well, the choice was 19 

20-40 or 30-50.   20 

  COMMISSIONER HANNAHAM: Well, if you?re 21 

going to move, 20-40 would be --  22 

  CHAIRPERSON MITTEN: Okay.  Okay.   23 

  CHAIRPERSON MITTEN: You know, I would give 24 

to the 40.   25 
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  CHAIRPERSON MITTEN: Okay.  So, we?re beat 1 

on that one, Mr. May.   2 

  VICE CHAIRPERSON HOOD: Madam Chair, I 3 

request that we call for a vote so I can go down in 4 

history.     5 

  CHAIRPERSON MITTEN: You want a vote.  6 

Okay.   7 

  VICE CHAIRPERSON HOOD: Of 30-50.   8 

  CHAIRPERSON MITTEN: Okay.  We will do 9 

that.   10 

  I just want for purposes of changing the 11 

FAR limitations, we?ll vote it separately though and 12 

we?ll vote it first so that these other things would 13 

falls into place.   14 

  So, then 402.7 would be a 1.6 instead of 15 

1.8.  16 

  Well, then in each of the zones, it?s 17 

going to have to change and we only have one other 18 

specific mention of it here, which is 931.3. 19 

  MR. BUFFO: Madam Chair, you also have 20 

Section 531 being amended.   21 

  CHAIRPERSON MITTEN: Oh, we do.   22 

  MR. BUFFO: SP, yes.   23 

  CHAIRPERSON MITTEN: Oh, yes, thank you.  24 

Oh, thank you.  Yes.   25 
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  And do we have anything in the C?s?  No, 1 

we don?t have anything in the C?s.   2 

  All right.  So, each of those would then 3 

be changed to 1.6.   4 

  All right.  Is there anything else that in 5 

response to the comments anyone else wants to propose 6 

as a change to the proposed order number 02.15, 7 

allowing, of course, room for editorial changes and 8 

this would also include a sort of modified section 9 

2001.3B where we would accommodate existing buildings 10 

as long as they don?t enlarge a nonconformity or 11 

create a new nonconformity?  All right.   12 

  COMMISSIONER MAY: Okay.   13 

  CHAIRPERSON MITTEN: So, the first thing -- 14 

I will ask for someone else to move -- make a motion 15 

regarding 403.3.   16 

  COMMISSIONER MAY: Okay.  I would move that 17 

we modify 403.3 from the current text which -- I?m 18 

sorry, it?s 403.2 is where the first limit comes in.  19 

Right?   20 

  CHAIRPERSON MITTEN: Oh, yes.  Thank you.  21 

  COMMISSIONER MAY: So, I move that we 22 

change 403 -- well, actually, I?m sorry.  403.2 would 23 

stay 20 percent.   24 

  CHAIRPERSON MITTEN: Yes.   25 
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  COMMISSIONER MAY: 403.3 would state that 1 

the -- excuse me -- the lot occupancy above 20 percent 2 

up to a limit of 40 percent would be permitted, if 3 

approved by the Board of Zoning Adjustment provided 4 

that the agency shows that the increase is consistent 5 

with agency policy on preserving open space.   6 

  COMMISSIONER PARSONS: Second.  7 

  COMMISSIONER MAY: That?s my motion.   8 

  CHAIRPERSON MITTEN: Okay.   9 

  VICE CHAIRPERSON HOOD: Discussion.   10 

  CHAIRPERSON MITTEN: Yes, sir.   11 

  VICE CHAIRPERSON HOOD: Madam Chair, I 12 

would ask Commissioner May to make -- ask him to 13 

accept my friendly amendment where he has 20 percent, 14 

that we replace that with 30 percent.  Also, replace 15 

where it?s 30 percent with 40 percent if approved by 16 

the Board of Zoning Adjustment.   17 

  COMMISSIONER MAY: So, you?re moving that 18 

was up the limit from 20 percent to 30 percent? 19 

  VICE CHAIRPERSON HOOD: Right.   20 

  And then up from 30 percent up to 50 21 

percent.  I?m making a friendly amendment.   22 

  COMMISSIONER MAY: Okay.  Well, I 23 

appreciate the friendly amendment, but I?m not 24 

inclined to amend it in such a manner.   25 
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  CHAIRPERSON MITTEN: That doesn?t make it 1 

very friendly, does it, Mr. Hood?   2 

  VICE CHAIRPERSON HOOD:  I?ll remember 3 

that.   4 

  CHAIRPERSON MITTEN: We can do this one of 5 

two ways.  That is,  you can move the amendment and it 6 

can die that way or it can -- or Mr. --  7 

  VICE CHAIRPERSON HOOD: Well, I was trying 8 

to save time, Madam Chair.  9 

  CHAIRPERSON MITTEN: Okay. 10 

  VICE CHAIRPERSON HOOD: I don?t have to 11 

know rocket science to know we don?t have a vote so -- 12 

  CHAIRPERSON MITTEN: Okay.   All right.  13 

  If there?s no further discussion, all 14 

those in favor of the amendment proposed to 403.3 by 15 

Mr. May, please say aye.   16 

  (Ayes)   17 

  CHAIRPERSON MITTEN: Those opposed please 18 

say no.   19 

       No.   20 

  VICE CHAIRPERSON HOOD: No.   21 

  CHAIRPERSON MITTEN: Or whatever you?d like 22 

to say.   23 

  VICE CHAIRPERSON HOOD: I?m abstaining.  24 

No.  I?m not going to abstain.  I?m going to --  25 
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  CHAIRPERSON MITTEN: You want to go on the 1 

record as being a no.   2 

  VICE CHAIRPERSON HOOD:  -- go on the 3 

record as voting no.   4 

  CHAIRPERSON MITTEN: Okay.   5 

  Mrs. Schellin.   6 

  MRS. SCHELLIN: Okay.  Just make sure I 7 

have this correct.   8 

  I have a vote of four to one to zero.   9 

  CHAIRPERSON MITTEN: No.   10 

  MRS. SCHELLIN: Was it three to two?  Is 11 

that correct?   12 

  CHAIRPERSON MITTEN: Yes.   13 

  MRS. SCHELLIN: Okay.  That?s what I 14 

thought I heard but it?s corrected.   15 

  Commissioner May moving, Commissioner 16 

Parsons seconding, Commissioner Hannaham in favor.  17 

Commissioners Mitten and Hood against amending Section 18 

403.3 from 20 percent and 40 percent, if approved by 19 

the BZA.   20 

  CHAIRPERSON MITTEN: Thank you.   21 

  All right.  Then we have the whole other 22 

series of amendments that we have worked through which 23 

would include modifying the definition, would include 24 

changing the floor area limitations, would include 25 
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changing the height limit to 45 feet, would include 1 

that exemption section for existing nonconforming 2 

structure.   3 

  And I would move approval of the amended 4 

order including the amendment that was just passed, 5 

403.3.   6 

  COMMISSIONER MAY: Second.   7 

  CHAIRPERSON MITTEN: Any further 8 

discussion?   9 

  COMMISSIONER PARSONS: Just one point of 10 

discussion.   11 

  CHAIRPERSON MITTEN: Sure.   12 

  COMMISSIONER PARSONS: When we get to the 13 

definition or were talking about the definition, we 14 

came up with a concept which I liked, which was to put 15 

into the definition those things we don?t think 16 

belong.   17 

  CHAIRPERSON MITTEN: Okay.   18 

  COMMISSIONER PARSONS: We never got to 19 

discuss that.   20 

  CHAIRPERSON MITTEN: Okay.  Sorry.  I just 21 

wrote down, the center shall not include examination 22 

rooms.  Did you want to add something to it? 23 

  COMMISSIONER PARSONS: I was trying to 24 

embellish that a little bit and don?t know how to with 25 
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what is a health clinic?  I mean, that we don?t want 1 

examination rooms or an ongoing health clinic or 2 

anything like that, but I don?t want to take time to 3 

do it today.  I just don?t know what to put in there. 4 

 Examination rooms could be misinterpreted.   5 

  VICE CHAIRPERSON HOOD: Can I ask 6 

Commissioner -- can I ask Commissioner Parsons a 7 

question.   8 

  We?re not trying to exclude like, you know 9 

how they have those screening fairs sometimes?   10 

  COMMISSIONER PARSONS: No.   11 

  VICE CHAIRPERSON HOOD: Okay.  Okay.   12 

  COMMISSIONER PARSONS: Yes, that?s on the 13 

list.   14 

  VICE CHAIRPERSON HOOD: That?s my concern. 15 

 Okay.   16 

  COMMISSIONER PARSONS: Let?s do things that 17 

we?re provided with --  18 

  VICE CHAIRPERSON HOOD: Okay.   19 

  COMMISSIONER PARSONS:  -- right on.   20 

  CHAIRPERSON MITTEN: Let me just see if I 21 

can take a quick stab at it.   22 

  COMMISSIONER PARSONS: All right.   23 

  Well, one of things that it says about a 24 

clinic is it focuses on members of the medical or 25 
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dental professions, so we could focus on -- the center 1 

shall not include examination rooms, treatment rooms 2 

or other facilities to -- for regular use by members 3 

of the medical or dental professions?   4 

  COMMISSIONER PARSONS: Perfect.   5 

  COMMISSIONER MAY: I?m sorry to complicate 6 

things but --  7 

  CHAIRPERSON MITTEN: Just let me write this 8 

down before we change it.   9 

  Okay.   10 

  COMMISSIONER MAY: We need to allow for a 11 

first aid room, which would be staffed by a nurse or 12 

some other medical practitioner.  So, I?m not sure we 13 

can write it that tightly.   14 

  COMMISSIONER PARSONS: You?re right.  15 

You?re right.   16 

  CHAIRPERSON MITTEN: Apart from a first aid 17 

room.  How?s that?  That?s the gist of it.  We can 18 

work on making it smooth later.   19 

  COMMISSIONER MAY: I agree with the gist. 20 

  CHAIRPERSON MITTEN: Okay.  So, that?s --we 21 

will amend the motion if Mr. May accepts that.  Yes? 22 

  COMMISSIONER MAY: Yes.   23 

  CHAIRPERSON MITTEN: To include that 24 

modification.  25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 112

  Any further discussion?   1 

  MR. BUFFO: I?m sorry, Madam Chair? 2 

  CHAIRPERSON MITTEN: Yes.   3 

  MR. BUFFO: The percentage of lot 4 

occupancy, you had discussed Section 403, however, 5 

there are several sections that also discuss 6 

percentage of lot occupancy.   7 

  CHAIRPERSON MITTEN: Right.   8 

  MR. BUFFO: I believe you want them to 9 

reflect the same as 403? 10 

  CHAIRPERSON MITTEN: That would be extended 11 

throughout.  Yes.   12 

  MR. BUFFO: Okay.   13 

  CHAIRPERSON MITTEN: Thank you for asking 14 

that though.  It?s a good clarification.   15 

  Okay.  16 

  All those in favor please say aye.  17 

  (Ayes)  18 

  CHAIRPERSON MITTEN: Those opposed please 19 

say no.   20 

  Any abstentions?  All right.   21 

  Mrs. Schellin.   22 

  MRS. SCHELLIN: Staff would record the vote 23 

five to zero to zero to approve the remainder of the 24 

order with regard to 02-15.  Commissioner Mitten 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 113

making the motion.  It was seconded by Commissioner 1 

May and approved by Commissioners Hood, Hannaham and 2 

Parsons.   3 

  CHAIRPERSON MITTEN: Thank you.   4 

  Now, we?re ready to go back to Waterside 5 

Mall, I believe.  Yes, no, she?s gone again.   6 

  Okay.  We?ll keep going while we wait for 7 

them to come back since we have a few, I think, that 8 

won?t take too long.  9 

  Under Final Action, we?ll take the second 10 

case, Zoning Commission Case No. 02-46.  And this is 11 

the Map Amendment for the Department of Public Works 12 

at 3200 Benning Road, N.E.  I don?t believe there were 13 

any -- this was not advertised.  This was a map 14 

amendment.  So, there wasn?t any Federal interest that 15 

caused the National Capital Planning Commission 16 

concern and so it is before us.  We have the final 02-17 

46 before us.   18 

  COMMISSIONER PARSONS: I move approval.   19 

  VICE CHAIRPERSON HOOD:  Second.   20 

  CHAIRPERSON MITTEN: All right.  Any 21 

discussion?   22 

  VICE CHAIRPERSON HOOD: I just have a 23 

question, Madam Chair.  When we had talked about a 24 

time limit, I think.   25 
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  CHAIRPERSON MITTEN: Yes.   1 

  VICE CHAIRPERSON HOOD: Two years.  Okay.  2 

Are we sure -- well, never mind.  Okay.   3 

  MR. BERGSTEIN: Mr. Hood, it?s expressly 4 

stated in the text that on the very last page of the 5 

order, where the actual amendment is stated, it say, 6 

?Provided this designation shall expire two years 7 

after the publication in the D.C. Register of the 8 

final order establishing such a designation.?   9 

  VICE CHAIRPERSON HOOD: Right.   10 

  I realize, Mr. Bergstein, that was in 11 

there.  I was just concerned that that was enough time 12 

for this to happen.  But I guess it is, and if 13 

everybody else is comfortable, thank you, Madam Chair. 14 

  CHAIRPERSON MITTEN: Thank you.   15 

  If there?s no further discussion, all 16 

those in favor please say aye.   17 

  (Ayes)   18 

  CHAIRPERSON MITTEN: Those opposed please 19 

say no.   20 

  Mrs. Schellin.   21 

  MRS. SCHELLIN: The staff would record the 22 

vote five to zero to zero to approve Case No. 02-46.  23 

Motion made by Commissioner Parsons, seconded by 24 

Commissioner Hood and approved by Commissioners 25 
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Hannaham, May and Mitten.   1 

  CHAIRPERSON MITTEN: Thank you.   2 

  Now, the next case, which is Case No. 02-3 

39.  We don?t have an order before us at this point 4 

and my understanding is that the Applicant did not 5 

avail themselves of the opportunity to submit a 6 

proposed order in this case and it has yet to be 7 

written.   8 

  I think that you know this again is a 9 

pretty straight forward map amendment and I don?t know 10 

that we need to have the order in front of us to 11 

convey the sentiments of the Commission clearly.   12 

  So, I would move approval of Case No. 02-13 

39, provided it was referred to NCPC?   14 

  SECRETARY BATISTA: Yes, Madam Chairman, 15 

NCPC has determined that they don?t have the Federal 16 

interest.  Excuse me, that the Federal interest would 17 

be none, negatively impacted.   18 

  COMMISSIONER PARSONS: Second.   19 

  CHAIRPERSON MITTEN: Thank you.   20 

  Any discussion?   21 

  All those in favor please say aye.   22 

  (Ayes)   23 

  CHAIRPERSON MITTEN: Those opposed please 24 

say no.   25 
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  Mrs. Schellin.   1 

  MRS. SCHELLIN: The staff would record the 2 

vote four to zero to one.  Motion made by Commissioner 3 

Mitten to approve Case No. 02-39.  Seconded by 4 

Commissioner Parsons, approved by Commissioners Hood 5 

and May.  Commissioner Hannaham not present, not 6 

voting.   7 

  CHAIRPERSON MITTEN: All right.   8 

  The next case then for Final Action is 9 

Case No. 02-45, which is the First Stage Planned Unit 10 

Development Proposal for St. Elizabeth?s.   11 

  VICE CHAIRPERSON HOOD: Madam Chair, I just 12 

had a question. 13 

  I noted that we had asked -- something 14 

happened with the ANC?s and I made note -- put ANC and 15 

I wasn?t exactly sure and I see on page -- I think it 16 

was on page 8.  I?m sorry.  It was page 10.  17 

  On page 10, number 7, which implies the 18 

Applicant gave a presentation at the April 3rd -- I 19 

believe they gave the presentation to ANC.  I just 20 

want to make sure that we stated that correctly and 21 

make sure that that really happened.  22 

  I think at the time of the hearing, that 23 

did not happen.  Do we have evidence that that did 24 

happen?   25 
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  CHAIRPERSON MITTEN: Mr. Bastida, or --  1 

  SECRETARY BATISTA: I believe that it 2 

happened, but let me check the file.  Okay.  3 

  VICE CHAIRPERSON HOOD: But that can be 4 

corrected later.   5 

  CHAIRPERSON MITTEN: Okay.  That?s fine.  6 

That?s fine.   7 

  But, I guess, what is clear is that we 8 

hadn?t gotten a report from the ANC.   9 

  VICE CHAIRPERSON HOOD: I make a motion 10 

that we approve Zoning Commission Case No. 02-45, 11 

which is the First Stage PUD of St. Elizabeth?s.  12 

  COMMISSIONER PARSONS: Second.   13 

  CHAIRPERSON MITTEN: Any discussion? 14 

  All those in favor please say aye.   15 

  (Ayes)   16 

  CHAIRPERSON MITTEN: Those opposed please 17 

say no.   18 

  Mrs. Schellin.   19 

  MRS. SCHELLIN: Yes. The staff would record 20 

the vote five to zero to zero to approve Zoning 21 

Commission Case 02-45.  Motion was made by 22 

Commissioner Hood, seconded by Commissioner Parsons 23 

and approved by Commissioners Mitten, May and 24 

Hannaham.   25 
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  CHAIRPERSON MITTEN: We will take a five-1 

minute recess before we take up the proposed action on 2 

Waterside Mall and, if anyone is planning on leaving 3 

at this point, I would just remind you that our July 4 

meeting will be July 31st, so they?d have to have a 5 

August meeting.  We?ll postpone it as long as possible 6 

in July so that?s just a reminder.   7 

  We?ll be back in five minutes.   8 

  (Whereupon, off the record from 4:22 p.m. 9 

to 4:33 p.m.)   10 

  CHAIRPERSON MITTEN: Okay.  We?re back on 11 

the record and Ms. McCarthy, if you could tell us the 12 

outcome of your discussion?   13 

  DEPUTY DIRECTOR McCARTHY: The outcome of 14 

our discussion in a word is that the first phase of 15 

the residential can be begun by the timetable that is 16 

projected by -- it could start in 2008, not in 2020, I 17 

think, which was the Commission?s concern.   18 

  We?ve done a detailed breakdown of the 19 

various phases, but I think we discovered in looking 20 

at it, there are still a few rough edges in that.  So, 21 

I think that what we could say is that the Commission 22 

wants to take proposed action.   23 

  We could have for sure a final set of 24 

numbers that the Commission could be comfortable with 25 
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that would indicate that timetable before the final 1 

action would be taken.   2 

  CHAIRPERSON MITTEN: Okay.  3 

  DEPUTY DIRECTOR McCARTHY: I think, 4 

although we seem to have had some problems getting the 5 

map to print out, I think on the 1.5 mile issue, we 6 

can also have that to the Commission before the final 7 

action, but the commitment on the part of the 8 

developer is -- you?ll see when you look at that map 9 

that the developer is saying, the applicant is saying, 10 

no further east than the eastern boundary of the Hope 11 

6; no further north than I-395.   12 

  So, I think that one of Mr. Hood?s 13 

concerns was that grocery stores could be north of 14 

that in Capitol Hill and if that was too far, but the 15 

Applicant is willing to commit that they are not 16 

talking about a grocery store further east of that.  17 

It?s really a shame that the map --oh, is this -- 18 

yeah, here we go.   19 

  If I hold this in front of you, would that 20 

 help?   21 

  CHAIRPERSON MITTEN: Why don?t you -- at 22 

this point, what we have is, we?d love to get copies 23 

of that to each of the Commissioners.   24 

  What we have at this point would be that 25 
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notwithstanding the circle, that the -- anything in 1 

the circle that is north of I-395 or east of the 2 

eastern boundary of the Arthur Capper or Carrollsburg 3 

or Hope 6 --  4 

  DEPUTY DIRECTOR McCARTHY: Right.  Which is 5 

just short of the 11th Street Bridge here.   6 

  CHAIRPERSON MITTEN: Okay.  So, then all -- 7 

  DEPUTY DIRECTOR McCARTHY: So it?s 8 

basically -- it?s basically southwest and the near 9 

part of southeast.   10 

  CHAIRPERSON MITTEN: Okay.   11 

  COMMISSIONER MAY: Can you clarify that?  12 

When you first said it, I thought you said that it was 13 

nothing to the east of Capper-Carrollsburg.   14 

  CHAIRPERSON MITTEN: Right.   15 

  COMMISSIONER MAY: You?re talking about 16 

including it though.   17 

  DEPUTY DIRECTOR McCARTHY: Right.   18 

  We?d include that, not to the eastern 19 

boundary of Capper-Carrollsburg.  20 

  COMMISSIONER MAY: Right.   21 

  CHAIRPERSON MITTEN: So, if there were a 22 

grocery store built, for example, as part of the Hope 23 

6 or as part of Southeast Federal Center that would be 24 

considered to be satisfying the residential population 25 
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in this area, especially considering this is Ft. 1 

McNair and isn?t even part of it.  So, it?s basically 2 

this residential boundary.  Would be well within the 3 

mile and a half.  I mean, that?s essentially just a 4 

little bit over three quarters of a mile if you could 5 

take that out.   6 

  COMMISSIONER MAY: And, presumably, since 7 

the circle goes across the river into residential 8 

neighborhoods, it wouldn?t be across the river either. 9 

   DEPUTY DIRECTOR McCARTHY: And it would not 10 

include across the river.  Right.   11 

  Ending at the river to the south, Arthur-12 

Capper to the east, I-395 to the north and the 13 

boundary of southwest or 14th Street, whatever, over on 14 

the west.  It?s the Washington Channel, I guess, over 15 

on the west. 16 

  And I think -- the most important -- the 17 

basic bottom line is, residential can be the gun if 18 

the developer is meeting the timetable they are 19 

looking at and can be done by 2008.  There?s no 20 

guarantees because all that is going to depend on the 21 

market, but that is the phasing that they have laid 22 

out.  23 

  And the most important question it seems 24 

to me is that in terms of approving the PUD, the 25 
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notion is, and what the Office of Planning had been 1 

looking at, is the flexibility requested commensurate 2 

with the public benefits and amenities of the project? 3 

  The major amenity of the project is not 4 

additional density.  It is merely additional height to 5 

make the project esthetically, to be able to put 4th 6 

Street down the middle and not have one big hulk on 7 

either side of 4th Street, but be able to have some 8 

towers, to have some daylight, to have windowed 9 

offices and to have a project which is a more 10 

appealing project, back to more of the original 11 

concept behind the PUD.   12 

  And then you have amenities.  The retail 13 

along 4th Street, the Metro Plaza which will be an 14 

attractive pedestrian place and a definite amenity to 15 

the area, the adoption of the park to the north of the 16 

project, an agreement to care for that Federal land. 17 

  Those are substantial amenities which we 18 

feel even without the housing, more than weigh 19 

commensurately with the flexibility with the density 20 

requested.  21 

  The housing is an additional amenity, but 22 

we were more concerned with that housing just because 23 

we wanted the project to include a range of uses that 24 

were not simply office uses.  We wanted something 25 
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there that kept it from dying after 5:00.  And so 1 

that?s the spirit in which I think the Commission 2 

should look at the housing, but the Commission also 3 

can know that they did not have to wait until 2017 or 4 

2020 before that housing is programmed.   5 

  CHAIRPERSON MITTEN: Okay.   6 

  DEPUTY DIRECTOR McCARTHY: And the Office 7 

of Planning will be happy before the final action to 8 

provide a more detailed version of the map and to 9 

provide the more detailed version of the numbers so 10 

that the Commission can have a chance to look at that 11 

in advance.   12 

  CHAIRPERSON MITTEN: Thank you.   13 

  Mr. May.   14 

  COMMISSIONER MAY: Yes.  If I understand 15 

this correctly, what we see developing is 16 

approximately 1.6 million square feet of office 17 

density and at that point, the residential kicks in.  18 

But then at the bottom, we see the demolitions and 19 

interim structures and existing structures that would, 20 

in effect, reduce the overall square footage.  21 

  I?m assuming what that means then is that 22 

the 1.6 has to do with the cumulative effect and the 23 

demolitions won?t count against that 1.6 limit.  24 

  DEPUTY DIRECTOR McCARTHY: That?s correct. 25 
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  The demolitions that are at the bottom of 1 

the chart really are combined with Phase IV above.  2 

So, for example, when it shows the interim northeast 3 

mid-rise being demolished, that is being demolished to 4 

make way for what is located in Phase IV and titled 5 

Northeast New.  That 470,000.  And the same with the 6 

East M. Street.  That is the central building and 7 

Safeway.  Those would be demolished for that square 8 

footage.   9 

  And the error on our chart was that that 10 

820,000 should have been added to the 400,00 for 11 

residential density and the 1.6 million or 1.5975 up 12 

above that.   13 

  CHAIRPERSON MITTEN: Any other questions 14 

about the chart?  Okay.   15 

  We also have the proposed additional 16 

condition that the Applicant had given us in response 17 

to the concerns that we stated at our last meeting.  18 

And this would be in their May 23rd letter to us.  And 19 

so this would be as modified by the map or just for 20 

shorthand purposes, call it the map, in terms of the 21 

1.5 mile radius.   22 

  COMMISSIONER PARSONS: Madam Chair, I think 23 

the word ?grocery store? is problematic here in that 24 

we don?t have any definition in our regulations.  I 25 
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think we?re talking about a supermarket.  Grocer store 1 

could be a small mom and pop king of activity that 2 

certainly is not intended here.   3 

  So, if we insert ?supermarket? -- 4 

  CHAIRPERSON MITTEN: Instead of grocery 5 

store? 6 

  COMMISSIONER PARSONS: Right. 7 

  And rely on Webster?s to define that, I 8 

guess.   9 

  DEPUTY DIRECTOR McCARTHY: We talked about 10 

that in the interim and the Applicant was willing to 11 

proffer a grocer store, at least comparable to the 12 

grocery store which is part of the problem at this 13 

point in time.   14 

  COMMISSIONER PARSONS: So, would that mean 15 

that so long as the neighborhood is not served by a 16 

grocery store of at least 30,000 square feet?  I want 17 

to go one way or the other here.   18 

  DEPUTY DIRECTOR McCARTHY: Approximately. 19 

  COMMISSIONER PARSONS: Specifies the size 20 

or uses a definition. 21 

  DEPUTY DIRECTOR McCARTHY: Right.  22 

  Comparable to the existing store or a 23 

supermarket.   24 

  COMMISSIONER PARSONS: Okay.   25 
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  DEPUTY DIRECTOR McCARTHY: Either one.   1 

  COMMISSIONER PARSONS: Is that okay? 2 

  CHAIRPERSON MITTEN: I just want to be sure 3 

I capture it.  Is not served by a -- are we using 4 

?comparable? or we?re saying specific size? 5 

  COMMISSIONER PARSONS: She?s offering 6 

comparable and I?m okay, I mean.   7 

  CHAIRPERSON MITTEN: All right.   8 

  DEPUTY DIRECTOR McCARTHY: I think the 9 

Applicant just wanted to be sure ,if it had a 29,500 10 

square foot grocery store, that that would be 11 

considered comparable and not that we say minimum of  12 

30,000 and anything --  13 

  COMMISSIONER PARSONS: Right.   14 

  DEPUTY DIRECTOR McCARTHY:  -- less than 15 

that by just a foot is --  16 

  CHAIRPERSON MITTEN: Okay.  And were you 17 

saying supermarket or grocery store at this point?  I 18 

lost track.  19 

  COMMISSIONER PARSONS: I like supermarket, 20 

but if we?re going to say comparable, I guess it?s 21 

okay.   22 

  CHAIRPERSON MITTEN: Okay.  23 

  MR. BERGSTEIN: Would you want to narrow it 24 

to comparable in size as opposed to comparable, 25 
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because comparable could mean that they have to have a 1 

certain type of produce or --  2 

  COMMISSIONER PARSONS: Comparable in size. 3 

 Yes.   4 

  CHAIRPERSON MITTEN: Okay.   5 

  COMMISSIONER PARSONS: That?s the intent. 6 

  CHAIRPERSON MITTEN: Served by a grocer 7 

store comparable in size.  Okay.  8 

  And then I believe that we had a 9 

suggestion from Mr. Bergstein just in terms of making 10 

he condition about the 1.6 million square feet more 11 

readily enforceable.  Is that instead of it reading 12 

the way that it reads in the proposed order, that it 13 

would say the Applicant may not construct more than 14 

1.6 million square feet of new and renovated office 15 

and retail space until it has obtained the certificate 16 

of occupancy for at least 200,000 square feet of 17 

residential space?  After a certificate of occupancy 18 

for this minimum amount of residential use is issued, 19 

the Applicant may obtain a certificate of occupancy 20 

for an additional 250,000 square feet of new and 21 

renovated office and retail space.   22 

  Thereafter, the Applicant may not obtain a 23 

certificate of occupancy for any additional 24 

nonresidential space until it has obtained a 25 
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certificate of occupancy for at least an additional 1 

200,000 square feet of residential use.  Just to make 2 

it, I think, a little easier for the Zoning 3 

Administrator.   4 

  And perhaps, Ms. McCarthy, when you 5 

clarify the chart that you provided us and so on and, 6 

perhaps, towards further clarification of this 7 

particular of this particular paragraph, you can 8 

explain to us how the northwest building would end up 9 

actually delivering in two phases, because that?s what 10 

implied by the phasing on the residential.  200,000 11 

would kick in, but as far as I can tell, it?s going to 12 

be in a single structure, unless you want to answer 13 

that now.   14 

  DEPUTY DIRECTOR McCARTHY: I?m happy to put 15 

that all --  16 

  CHAIRPERSON MITTEN: Okay.  17 

  DEPUTY DIRECTOR McCARTHY:  -- in what we 18 

submit.   19 

  CHAIRPERSON MITTEN: All right.   20 

  Are there any other issues that anyone 21 

would like to raise?  22 

  VICE CHAIRPERSON HOOD: Madam Chair, I?m 23 

just curious.   24 

  There was the letters that we were given 25 
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today about, and I don?t want to exclusively say 1 

Safeway, but as far as moving the grocery store or 2 

whatever -- a grocery store, I believe, it is, move it 3 

to another location.  I was curious whether the 4 

Applicant, and I didn?t see it in his response back, 5 

unless it?s well hidden, but I didn?t see them respond 6 

to the request or the statement that Safeway made as 7 

far as moving to another section of the project.  And 8 

I was just wondering if that was even up for 9 

discussion with the Applicant.   10 

  DEPUTY DIRECTOR McCARTHY: I?m sorry, Mr. 11 

Hood, could you ask that question again?   12 

  VICE CHAIRPERSON HOOD: There?s a letter 13 

that was given to us about, I believe, the change in 14 

location of the grocery store chain.  Or actually 15 

Safeway was requesting the change in location, I 16 

believe.  And I didn?t see the Applicant even respond 17 

to that in their latest submittal responding to the 18 

letters from Safeway.   19 

  DEPUTY DIRECTOR McCARTHY: About exactly 20 

where Safeway would go if it were not to stay in its 21 

present position?   22 

  VICE CHAIRPERSON HOOD: Right.   23 

  DEPUTY DIRECTOR McCARTHY: Right.  24 

  I think all of that would depend on 25 
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Safeway or another grocery store reaching agreement 1 

with the --  2 

  VICE CHAIRPERSON HOOD: Okay.  3 

  DEPUTY DIRECTOR McCARTHY:  -- Applicant 4 

about size and entrances and all of that.  So, I don?t 5 

think the Applicant felt free to try to state that at 6 

this point in time.   7 

  VICE CHAIRPERSON HOOD: So, they didn?t 8 

respond to that, obviously?  9 

  DEPUTY DIRECTOR McCARTHY: Right.   10 

  VICE CHAIRPERSON HOOD: At least I haven?t 11 

been able to find that.   12 

  DEPUTY DIRECTOR McCARTHY: Right.   13 

  VICE CHAIRPERSON HOOD: Okay.  All right.  14 

That?s all.  Thank you.   15 

  CHAIRPERSON MITTEN:  And, you know, it?s 16 

easy to get distracted when certain, you know, when 17 

participants in the case want a different level of 18 

detail, but this is a first-stage application.  So, 19 

those kinds of things and operability of the space can 20 

be flushed out in further -- 21 

  VICE CHAIRPERSON HOOD: And actually, Madam 22 

Chair, I threw that out there because it was submitted 23 

to us and I do know that there will be a second stage, 24 

so I just kind of threw that out there to let them 25 
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know that we were aware that this discussion was 1 

taking place.   2 

  CHAIRPERSON MITTEN: Thank you.   3 

  CHAIRPERSON MITTEN: Thank you.  4 

  Mr. Hannaham.   5 

  COMMISSIONER HANNAHAM: Just a quickie to 6 

OP.   7 

  Will you continue to work with the 8 

Applicant and Safeway with regard to making some 9 

accommodation for a civil citing?   10 

  DEPUTY DIRECTOR McCARTHY: Yes.  We would 11 

be pleased to continue to work with them.   12 

  COMMISSIONER HANNAHAM: Okay.  I?m hoping 13 

that that will eventually be resolved.   14 

  CHAIRPERSON MITTEN: All right. 15 

  If there are no other issues, then I would 16 

move approval of Zoning Commission Case No. 02-38 with 17 

the modifications as noted in the proposed order. 18 

  VICE CHAIRPERSON HOOD: I would second it, 19 

Madam Chair, as long as we know that this is a first 20 

stage.   21 

  CHAIRPERSON MITTEN: Yes.  Thank you.  It 22 

is a first-stage application and we would also leave 23 

the record open to receive the additional 24 

clarifications that we requested from the Office of 25 
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Planning.   1 

  Is there any further discussion?   2 

  All those in favor, please say aye.   3 

  (Ayes)   4 

  CHAIRPERSON MITTEN: Those opposed please 5 

say no.   6 

  Mrs. Schellin.   7 

  MRS. SCHELLIN: The staff would record the 8 

vote five to zero to zero to approve proposed action 9 

in Case No. 02-38.  Commissioner Mitten moving, 10 

Commissioner Hood seconding and Commissioners 11 

Hannaham, May and Parsons in favor.  And also the 12 

record will remain open for the items specifically 13 

requested from OP or proffered from OP.   14 

  CHAIRPERSON MITTEN: Thank you.   15 

  Is there anything else, Mr. Bastida? 16 

  SECRETARY BATISTA: No, Madam Chairman.  17 

The rest of the agency is at your wishes because it?s 18 

only what has been filed and the orders that have been 19 

published, which you have received copies, and the 20 

remainder of the schedule through September.   21 

  CHAIRPERSON MITTEN: Thank you, Mr. 22 

Bastida.   23 

  I now declare this public meeting 24 

adjourned.   25 
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  (Whereupon, the meeting was adjourned at 1 

4:51 p.m.) 2 
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